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IN THE 


United States Court of Appeals 

for the District of Columbia 


October Term, 1941 
No. 7959 


DISTRICT OF COLUMBIA, A Municipal Corporation, 

Appellant, 


v. 


M. EDWARD BUCKLEY, JR., 

Appellee. 


Appeal from the Police Court of the District of Columbia 


BRIEF AND APPENDIX FOR APPELLANT 

JURISDICTIONAL STATEMENT 

This cause comes here upon the allowance of an appeal from 
the Police Court of the District of Columbia, issued pursuant 
to Section 227, D. C. Code, 1901, Section 28, Title IS, D. C. 
Code of Laws 1929, to review the action of the Police Court in 
sustaining a demurrer to the replication of the District of Co¬ 
lumbia to an amended plea in bar by which defendant below 
sought to raise the defense of double jeopardy when charged 
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with violating the provisions of section 10(b) of the Traffic Act 
of the District of Columbia, as amended, relating to the opera¬ 
tion of a motor vehicle while under the influence of intoxicating 
liquor. 4G Stats. 1424, chapter 317, 5th Supp. 1929 Code of 
Laws of D. C„ Title 6. Sec. 247(b). 

STATEMENT OF CASE 

Defendant below was charged with operation, on July 21, 
1940, of a motor vehicle while under the influence of intoxi¬ 
cating liquor. (Appellant’s Appendix p. G) To this information 
defendant entered a plea of “Not Guilty” and demanded trial 
by l jury. Thereafter, on October 30. 1940, an Assistant Cor¬ 
poration Counsel entered a nolle prosequi to this informa¬ 
tion, No. 4S4.063. (Appellant’s Appendix p. 7) Subsequently, 
on January 13, 1941, defendant entered a plea of “Guilty” 
to an information, No. 497,300, charging a violation of one of 
the traffic regulations of the District of Columbia (operating 
a motor vehicle and failing to keep to the right of the street). 
On defendant’s plea of guilty a judgment was entered and a 
fine of $25.00 was imposed by Judge Newman, one of the 
Judges of the Police Court. (Appellant’s Appendix p. 30) 
On February 25. 1941, information No. 501,335, charging de¬ 
fendant with a violation of an Act of Congress relating to the 
operation of a motor vehicle while under the influence of in¬ 
toxicating liquor was filed in the Police Court. (Appellant’s 
Appendix pp. 1-3) This information was practically the same 
as. No. 484,036, heretofore referred to. To this information 
defendant filed an amended plea in bar of autrefois convict. 
The District of Columbia then filed a replication, to which 
replication defendant filed a demurrer. On hearing before 
Judge Neilson, one of the Judges of the Police Court, the de¬ 
murrer was overruled and the case ordered to trial. (Appel¬ 
lant’s Appendix pp. 3, 18) On June 20, 1941, while Judge 
Neilson was presiding in the jury branch of Police Court, de¬ 
fendant withdrew his demand for jury trial and moved the 
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Court to certify the case to the traffic branch of the Police 
Court in which Judge Newman was presiding. When the 
case was called before Judge Newman defendant moved the 
Court to allow him to withdraw his plea of not guilty and to 
reenter his plea in bar. (Appellant’s Appendix p. 4) The 
District of Columbia objected to the defendant’s motion and 
gave notice of its intention to apply to this Court if the Court’s 
determination was such that it would be entitled to an appeal. 
(Appellant’s Appendix p. 31) Judge Newman ruled that de¬ 
fendant was entitled to withdraw his plea of guilty and enter 
a plea in bar. (Appellant’s Appendix p. 4) Thereafter Judge 
Newman called for argument on the issue of double jeopardy. 
Argument on this issue was had before Judge Newman in the 
same maimer as if the issues presented to Judge Neilson on 
May 1, 1941 were ordered reheard. Appellant’s Appendix 
p. 30) On June 23, 1941 the Court ruled that the plea in bar of 
autrefois convict should be granted. To the decision which, 
in effect, sustained defendant’s demurrer, the District of Co¬ 
lumbia noted an exception in open Court and announced its 
intention to apply to this Court for the allowance of an appeal. 
(Appellant’s Appendix p. 31) 

STATUTES INVOLVED 

Informations 4S4.036 and 501,335 are based on an Act of 
Congress passed February 27, 1931, 46 Stat. 1424, chapter 317, 
5th Supp. 1929 Code of Laws of the District of Columbia, 
Title 6, paragraph 247, Section (b): 

“No individual shall, while under the influence of 
any intoxicating liquor or narcotic drug, operate any 
motor vehicle in the District. Any individual violat¬ 
ing any provision of this subdivision shall upon con¬ 
viction of the first offense be fined not more than 
S500 or imprisoned not more than six months, or 
both; * * *. Upon conviction of a violation of any 
provision of this paragraph the Clerk of the Court 
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shall certify forthwith such conviction to the desig¬ 
nated agent of the Commissioners, who shall there¬ 
upon revoke the operator’s permit of such individual.” 

Information No. 497.300 was based on Section 23, paragraph 
(a) Traffic and Motor Vehicle Regulations for the District of 
Columbia, amended June 6, 1939. which reads as follows: 

“Vehicles shall be driven upon the right half of the 
highway and the driver shall drive as closely as prac¬ 
tical to the right hand edge or curb of the highway.” 

STATEMENT OF POINTS 

Appellant intends to rely on the following points: 

1. The Court erred in permitting defendant to withdraw 
his plea of not guilty and make an oral plea in bar. 

2. The Court erred in permitting defendant to renew his 
plea in bar after said plea in bar had been disposed of by an¬ 
other judge of the Police Court. 

3. The Court erred in sustaining defendant’s plea in bar of 
former jeopary. 

4. The Court erred in sustaining defendant’s renewed plea 
in bar of former jeopardy after defendant’s original plea in 
bar had been disposed of by another judge of the Police Court. 

5. The Court erred in holding that an act of another 
judge of the Police Court on the same matter was not the act 
of the Police Court, and not binding on him. 

! SUMMARY OF ARGUMENT 

1. The issue presented to Judge Newman by defendant was not 
presented in accordance with the rules of the Police Court The 
rules of that Court require that all motions shall be in writing and 
that they shall be served on opposing counsel. The defendant 
made his motion orally without notice to the District of Columbia. 
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2. Judge Newman and Judge Neilson are both judges of a co¬ 
ordinate Court. Statute provides that the decisions of one judge 
of this Court on the Court’s business shall be the decision of the 
Court This is also the Federal rule. This precise matter was 
properly before Judge Neilson on May 1, 1941. In a memoran¬ 
dum opinion he held that the defendant’s demurrer to District 
of Columbia’s replication to the amended plea in bar should be 
overruled and the case proceed to trial. Such decision was the 
decision of the Police Court and not subject to rehearing and 
overruling by Judge Newman. 

3. Defendant relies on the defense of double jeopardy, contend¬ 
ing that his plea of guilty to an information charging him with 
a violation of that District of Columbia traffic regulation which 
requires drivers of motor vehicles to keep to the right of the 
center of the street, prevents the District of Columbia from in¬ 
stituting a prosecution against him for violating an Act of Con¬ 
gress prohibiting the operating of a motor vehicle while under 
the influence of intoxicating liquor. This Court has long recog¬ 
nized the rule that there must be an identity of offenses in order 
to raise the defense of double jeopardy. There is clearly no iden¬ 
tify of offenses in this case. One could violate the regulation re¬ 
quiring that operators keep to the right of the center of the street 
without being guilty of operating a vehicle while under the in¬ 
fluence of intoxicating liquor. Conversely one could be guilty 
of driving a vehicle while under the influence of intoxicating 
liquor without being guilty of violating the regulation requiring 
that operators keep to the right of the center of the street. 

4. Defendant relies further on estoppel, contending that be¬ 
cause the District of Columbia elected to prosecute defendant for 
the offense of driving on the wrong side of the street that it is 
estopped to prosecute defendant for the offense of driving while 
intoxicated. Such is clearly not the law. Defendant’s plea does 
not allege any agreement between him and an Assistant Corpo¬ 
ration Counsel. Even if there were an agreement it would not be 
binding on the District of Columbia. 
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ARGUMENT 

I 

Defendant’s motion to renew plea was not presented in accord- 
i ance with rules of Police Court 

The Court erred in permitting defendant to withdraw his 
plea of not guilty and make an oral plea in bar. The rules of 
the Police Court provide as follows: 

“Page 6. Motions Calendar. 

“Entry on.—The moving party after service upon 
the opposing attorney shall enter on the motions cal¬ 
endar all interlocutory motions and petitions requir- 
i ing notice of not grantable as of course, giving title, 
number of case, nature of hearing and names of attor¬ 
neys of record. No such motion will be entertained 
by the Court, unless calendared in accordance with 
this rule except by special order of the Court.” 

In the case at bar defendant’s plea in bar was not served on 
opposing counsel nor does anything appear in the record of 
this cause to indicate that it was made in compliance wdth the 
rules of the Police Court. Nothing appears in the bill of ex¬ 
ceptions signed by the trial judge to indicate that the plea in 
bar was heard by a special order of the Court. 

II 

One Judge of Police Court is without power to overrule action 

of another Judge. 

The Court erred in permitting defendant to renew his plea 
in bar after said plea in bar had been disposed of by another 
judge of the Police Court. Section 44, D. C. Code, 1901, Sec¬ 
tion 151 Title 4 of the 1929 Code of Law’s of the District o.f 
Columbia provides, in part, as follows: 
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“* * * The judges shall have power to make rules 
for the apportionment of business between them and 
the act of each judge respecting the business of the 
court shall be deemed and taken to be the act of the 
court * * 

Not only does the Code of the District of Columbia preclude 
the rehearing by another judge of such a matter as a plea in 
bar after another judge of the Police Court had finally de¬ 
termined that matter but also the uniform rule of the Federal 
Courts has for many years been the same in effect. The rule 
long recognized in Federal Courts is stated by the Circuit 
Court of Appeals for the Second Circuit in the case of Com¬ 
mercial Union of America, Inc. v. Anglo-South American Bank , 
Ltd., 10 F. (2d) 937, as follows: 

“Judges of coordinate jurisdiction, sitting in the 
same Court and in the same case, should not over¬ 
rule decisions of each other.” 

So carefully is this rule followed that the Court in the above 
case held that failure to follow this rule was sufficient grounds 
for reversal. Judge Rogers, speaking for the Court and con¬ 
cluding the Court’s opinion by referring to the rule hereto¬ 
fore quoted, said (p. 941): 

“For that reason and that reason only, the judgment 
is reversed, and the District Court is directed to rein¬ 
state the action and grant the motion to amend the 
complaint.” 

The Circuit Court of Appeals for the Third Circuit, in the 
case of Jurgenson v. National Oil and Supply Company, et al., 
63 F. (2d) 727, reaffirmed this rule in the following language 
(P- 729) : 

“It is well settled that a judge may not overrule a 
prior decision of another judge of the same court in 
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i the same case, and, under the authorities, the court 
is justified in refusing such an application. Hardy v. 
North Butte Mining Co. (C.C.A.) 22 F. (2d) 62; 
Plattner Implement Co. v. International Harvester 
i Co. (C.C.A.) 133 F. 376; Appleton v. Smith, 1 Fed. 

Cas. page 1075, No. 49S.” 

The District Court for the Eastern District of New York, in 
the case of Erie Transfer Company v. J. Cutler Iron Works , 
Inc., 47 F. (2d) 1074. announced its adherence to this rule in 
the following language (p. 1077): 

“In conclusion it may be stated that the petitioner 
! seeks now to raise the question as to the status of the 
intervener in this suit. That question cannot prop- 
I erly be raised before me in view of the order hereto- 
i fore entered permitting the Central Mercantile Bank 
and Trust Company to intervene. In Commercial 
Union of America v. Anglo-South American Bank, 

Ltd., (C.C.A.) 10 F. (2d) 937, 941, Judge Rogers 
wrote: ‘Judges of coordinate jurisdiction, sitting in 
the same court and in the same case, should not over¬ 
rule the decisions of each other/ If the petitioner 
felt aggrieved by the order referred to, its remedy w’as 
by way of appcal/ , 

To the same effect are the following decisions: Wright v. 
Barnard , 264 Fed. 5S2, 584; Plattner Implement Co. v. In¬ 
ternational Harvester Company of America , 133 Fed. 376. In 
the Plattner case, the Circuit Court of Appeals for the Eighth 
Circuit stated the reasons underlying and justifying this long 
established rule (p. 378): 

“* * * But the rule itself, and a careful observance 
of it, are essential to the prevention of unseemly con¬ 
flicts, to the speedy conclusion of litigation, and to 
the respectable administration of the law, especially 
i in the national courts, where many judges are quali- 
! fied to sit at the trials, and are frequently called upon 
to act in the same cases. It is unavoidable that the 
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opinions of several judges upon the many doubtful 
questions which are constantly arising should some¬ 
times differ, and a rule of practice which would per¬ 
mit one judge to sustain a demurrer to a complaint, 
another of co-ordinate jurisdiction to overrule it and 
to try the case upon the theory that the pleading was 
sufficient, and the former to then arrest the judgment, 
upon the ground that his decision upon the demurrer 
was right, would be intolerable. It has long been 
almost universally observed. The reasons for it and 
the authorities in its support were stated at some 
length in the opinion in Shreve v. Cheesman, and the 
judge who tried this case did not render himself ob¬ 
noxious to any just criticism because he followed and 
applied it. 

“The rule, however, prevails only among judges of 
co-ordinate jurisdiction. It has no application in an 
appellate court, wffiose duty it is to review the deci¬ 
sions of the questions of law which were rendered by 
the inferior courts, and to decide them according to 
the law and the facts. Mast, Foos & Co. v. Stover 
Mfg. Co., 177 U.S. 4S5. 490. 20 Sup. Ct, 70S, 44 L. 

Ed. 856. * * *” 

To the same effect is the case of Claflin Co. v. Furtick, a 
Circuit Court decision of the Fourth Circuit, 119 F. 429, 431. 

In the case of Taylor v. Decatur Mineral <fe Land, Co ., 112 
F. 449, the Circuit Court for the Northern District of Alabama 
stated the rule as follows (p. 449): 

“* * * Numerous demurrers are interposed to the 
original bill and to the bill as amended. Such of 
the demurrers as are filed to the original bill, and 
which were heretofore considered and overruled by 
Judge Swayne, then presiding in this court, are not 
passed on by me further than pro forma to overrule 
them, as having been ruled on by this court. One 
judge will not review the rulings of another in the 
same court. Oglesby v. Attrill (C.C.) 14 Fed. 215, 4 
Woods. 114; Reynolds v. Mining Co. (C.C.) 33 Fed. 
354.” 
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See. also. Shreve v. Cheesman . 69 Fed. 7S5 and Wakelee v. 
Davis . 44 Fed. 532, which was affirmed by the Supreme Court 
of the United States in 156 U.S. 6S1, 39 L. Ed. 57S. 

Ill 

The Court erred in sustaining defendant’s plea in bar of former 

jeopardy. 

The rule with respect to former jeopardy long recognized 
by the Supreme Court and by this Court is to the effect that 
in order to invoke the defense of former jeopardy there must 
be an identity of ihe offenses in question. The question natur¬ 
ally arises as to whether or not the two offenses here involved, 
one sbt forth in Information No. 4S4.036, charging defendant 
with operating a motor vehicle and failing to keep to the right 
of the center of the street, and the second set forth in Informa¬ 
tion No. 501.335, charging the defendant with operating a 
motor vehicle while under the influence of intoxicating liquor, 
are identical. It is the position of the District of Columbia 
that in no sense are these offenses identical. This Court in 
two recent decisions, Sims v. Rives, 66 App. D.C. 24 (1937) 84 
F. (2d) S71 and Berry v. United States, 72 App. D.C. 229, 113 
F. (2d) 1S3, reaffirmed the rule of identity of the offenses 
which had previously been expressed by this Court in Monroe 
v. United States, 56 App. D.C. SO, 10 F. (2d) 645, Nordlinger 
v. United States, 24 App. D.C. 406, and Hopkins v. United 
States, App. D. C. 430. These cases are based on a long line 
of Supreme Court decisions, which are without contradiction 
in the reports of that Court. 

In Burton v. United States, 202 U.S. 344, the defense of 
double jeopardy was raised by the defendant by reason of the 
fact that in a previous trial of the case he had been acquitted 
of receiving money from one W. D. Mahaney, mentioned as an 
officer and employee of the Rialto Grain and Securities Com¬ 
pany. In the subsequent indictment he was charged with 
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having received such compensation from that corporation. 
The Court held that the two offenses were not identical, and 
that the acquittal under the indictment for the first was not 
a bar to a prosecution under the second indictment. 

In the case of Gavieres v. United States , 220 U.S. 33S. 31 
Sup. Ct. 421, defendant there had been convicted under a 
Manila ordinance for behaving in a drunken and boisterous 
manner in a public place. The Supreme Court held that he 
was not twice put in jeopardy in a subsequent trial for out¬ 
raging and insulting a public official by word of mouth in his 
presence, contrary to the provisions of the Philippine Islands 
Code. Two offenses grew out of the same transaction. Mr. 
Justice Day. speaking for the Court, said, page 341: 

“It is to be observed that the protection intended 
and specifically given is against second jeopardy for 
the same offense. The question, therefore, is. Are the 
offenses charged, and of which a conviction has been 
had in the municipal court and in the Court of First 
Instance, identical. An examination of the ordinance 
shows that the gist of the offense under it was behav¬ 
ing in an indecent manner in a public place, open to 
public view. It was not necessary to charge or prove 
under the municipal ordinance any outrage, insult or 
threat to a public official or agent of the authorities. 

The charge contained in the record shows that under 
the municipal ordinance the plaintiff in error was 
charged with willfully and unlawfully, in a public 
street car and in the presence of numerous persons, 
including ladies, conducting himself in a reckless, in¬ 
decent and discourteous manner. 

“It is true that the acts and words of the accused 
set forth in both charges are the same; but in the 
second case it was charged, as was essential to convic¬ 
tion, that the misbehavior in deed and words was ad¬ 
dressed to a public official. In this view we are of 
opinion that while the transaction charged is the same 
in each case, the offenses are different. This was the 
view taken in Morey v. Commonwealth, 108 Massa- 
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chusetts, 433, in which the Supreme Judicial Court of 
Massachusetts, speaking by Judge Gray, held: 

“ ‘A conviction or acquittal upon one indictment is 
no bar to a subsequent conviction and sentence upon 
another, unless the evidence required to support a con¬ 
viction upon one of them would have been sufficient 
to warrant a conviction upon the other. The test is 
not whether the defendant has already been tried for 
the same act. but whether he has been put in jeopardy 
for the same offense. A single act may be an offense 
against two statutes; and if each statute requires 
proof of an additional fact which the other does not, 
i an acquittal or conviction under either statute does 
not exempt the defendant from prosecution and pun¬ 
ishment under the other.’ ” 

As in Morey v. Commonwealth , 10$ Mass. 433. it would be 
incumbent upon the prosecution in proving a case under Infor¬ 
mation 501,335, charging “Driving while under the influence of 
intoxicating liquor” to prove facts additional to and different 
from those necessary to support the simple charge presented 
in Information No. 484,036, charging this defendant with 
driving an automobile and failing to keep to the right of the 
center of the street. In the case of Morgan v. Devine , 237 U.S. 
632, the Court held that the defendant, Devine, who had been 
convicted of breaking into a Post Office, and also committing 
larceny therein, and who had been convicted under separate 
counts of the same indictment and who had been sentenced 
to serve separately under each count was not entitled to be 
released on the ground of double jeopardy after having served 
his sentence under the first count. Defendant had claimed 
double jeopardy because the several acts charged were done 
at the same time and as part of one transaction. The Court 
said, page 630: 

“Notwithstanding there is a difference in the ad- 
! judicated cases upon this subject, we think the better 
doctrine recognizes that, although the transaction 




inay be in a sense continuous, the offenses are sepa¬ 
rate, and each complete in itself. This is the result of 
the authorities as stated by Mr. Bishop in his new 
work on Criminal Law (Eighth Edition): 

“ ‘If in the night a man breaks and enters a dwell¬ 
ing house to steal therein, and steals, he may be pun¬ 
ished for two offenses or one, at the election of the 
prosecuting power. An allegation simply of breaking, 
entering, and stealing states the burglary in a form 
which makes it single, and a conviction therefor will 
bar an indictment for the larceny or the burglary 
alone. But equally well a first count may set out a 
breaking and entering with intent to steal, and a 
second may allege the larceny as a separate thing, and 
thereon the defendant may be convicted and sent¬ 
enced for both.’ (Section 1062) . . . ‘The test is 
whether, if what is set out in the second indictment 
had been proved under the first, there could have 
been a conviction; when there could, the second can 
not be maintained; when there could not, it can be.’ 
(Section 1052, p. 630.)” 

Applying the rule there approved by the Supreme Court to 
the instant case it can be demonstrated readily that the facts 
necessary to establish the charge of driving an automobile and 
failing to keep to the right of the center of the street would fall 
far short of establishing the charge of driving an automobile 
while under the influence of intoxicating liquor. 

Some consideration should be given to the case of Ex parte 
Nielsen, 131 U.S. 176. on which defendant relied largely when 
the argument involving double jeopardy was first presented 
to the Police Court before Judge Nielson. The defendant had 
pleaded guilty to a misdemeanor charging cohabitation with 
two women and was thereafter indicted for the alleged crime 
of adultery with the second of the two women aforesaid. Mr. 
Justice Bradley, in holding good the plea of former jeopardy, 
said (p. 1S7): 




“* # * that the adultery charged * * * was an in- 
! eident and part of the unlawful cohabitation. We 
have no doubt of it. * * * The conviction on that 
i indictment was in law a conviction of a crime which 
was continuous, extending over the whole period, 
including the time when the adultery was alleged to 
have been committed. * * *” 

The Court further said, page 1ST: 

i “* * * We are satisfied that a conviction was a good 
bar. and that the Court was wrong in overruling it. We 
think so because the material part of the adultery 
! charged was comprised within the unlawful cohabi¬ 
tation of which the petitioner was already convicted 
and for which he had suffered punishment. 

“The conclusion we have reached is in accord with a 
proposition laid down by the Supreme Judicial Court 
of Massachusetts in the case of Morey v. Common¬ 
wealth. 108 Mass. 433. 435.” 

But the law of the Nielsen case, is clearly distinguishable 
from the instant case because the offense of driving on the 
wrong side of the street is not an incident included in allegedly 
operating an automobile while under the influence of intoxi¬ 
cating liquor. 

In the case of Nordlinger v. United States , 24 App. D.C. 
406, this Court decided that the plea of double jeopardy was 
good. In that case the defendant had been acquitted of the 
charge of unlawfully taking a certain musical instrument 
known as and called an autolectra. With respect to the 
second charge on which the plea of former jeopardy was en¬ 
tered, there was a change in the description of the stolen prop¬ 
erty from piano, as charged in the former indictment, to the 
specific musical term as described in the second. The same 
corporation owned the instrument in question and the date of 
the alleged taking was the same. The Court said (p. 409): 




“* * # As has been seen, the property charged in 
each indictment was the same in fact though described 
somewhat differently, belonged to the same owner, 
and was unlawfully taken under the same circum¬ 
stances from, the possession of the same person, at 
the same time and place. The test of the identity of 
offenses that has commonly been applied in such cases 
is whether the facts necessary to conviction under the 
second indictment would have been sufficient, if 
proved, to warrant a conviction under the first. Hop¬ 
kins v. United States. 4 App. D.C. 430, 436; * * *. 

“Applying that test, which is sufficient for the pur¬ 
poses of this case, we are of the opinion that the court 
erred in overruling the plea. * * *” (Italics sup¬ 
plied.) 

Obviously no such identity occurs in the case at bar. 

In the case of Monroe v. United States , 56 App. D.C. SO, 10 
F. (2d) 645, appellant Monroe was indicted for the murder 
of a policeman. He was convicted of murder in the second de¬ 
gree and sentenced to imprisonment for a period of thirty 
years. The original indictment was in ten counts. With de¬ 
fendant, three others had been indicted. The first five counts 
charged defendants with murder in the first degree “in con¬ 
triving and intending to kill one John W. Purcell, feloniously, 
willfully and purposely, and of their deliberate and premedi¬ 
tated malice.” The only difference in the first five counts 
was that in each the pistol was placed in the hand of a differ¬ 
ent defendant. Counts 6, 7, S. 9 and 10 charged defendant 
Monroe and co-defendants with murder in the first degree in 
that defendants feloniously attempted to enter, with intent 
to commit therein the crime of larceny, a garage, and in at¬ 
tempting to commit the offense of housebreaking, feloniously, 
willfully and purposely did kill one Purcell. On the first trial, 
at the conclusion of the Government’s case, counsel for the 
defense moved that the United States be required to elect on 
which of the counts it would submit the case to the jury. The 
Government thereupon elected to abandon the last five counts 
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and submit the case on the first five counts. The jury dis¬ 
agreed on the first five counts and returned a verdict of not 
guilty on counts 6, 7, S, 9 and 10. Before the second trial on 
counts 1, 2. 3. 4 and 5, on which the jury had in the first trial 
disagreed, counsel for the defense filed a special plea of former 
jeopardy to the indictment. The Government answered the 
plea, the defendant challenged the sufficiency of the replication 
bv motion to strike and by demurrer. The Court denied the 
motion to strike and overruled the demurrer, to which ex¬ 
ception was taken. On conviction in the second trial the de¬ 
fendant appealed. Mr. Justice Van Orsdel, speaking for this 
Court, said (p. SI): 

“The federal rule as to what constitutes former 
jeopardy is concisely stated in Burton v. United 
States, 202 U.S. 344, * * * as follows: ‘A plea of 
autrefois acquit must be upon a prosecution for the 
same identical offense. 4 Bl. 336. It must appear 
that the offense charged, using the words of Chief 
1 Justice Shaw, “was the same in law and in fact.” 

* * *\ Applying the above rule to the case at bar it 
it clear, we think, that the same evidence could not be 
used to prove the crime as laid in the first five and the 
crime as laid in the last five counts of the indictment. 

In other words, the offense charged in the first five 
counts is not the same as that charged in the remain- 
! ing counts of the indictment. ‘Deliberate and premed¬ 
itated malice’ must be proved to sustain the charge 
laid in the first five counts. Proof of the perpetration, 
or attempted perpetration, of house breaking is es¬ 
sential to sustain the charge laid in the last five counts 
i of the indictment. This proof is not essential to sus¬ 
tain the charge in the first five counts, nor is proof of 
deliberate and premeditated malice essential to sustain 
the charge in the last five counts. It is clear, we think, 
that the jeopardy is not the same in these two groups 
of counts, since the charges ‘are so diverse as to pre¬ 
clude the same evidence from sustaining both.’ ” 
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In Sims v. Rives, supra, this Court ruled that in the case of 
a defendant who had been convicted under an information 
charging him with a violation of the Alcohol Beverage Control 
Act of the District of Columbia, that defendant could not set 
up the defense of double jeopardy to a subsequent indictment 
charging him with the transportation of the same whiskey 
under the Liquor Taxing Act of 1934. 4S Stat. 313. Speaking 
for this Court, Mr. Justice Stephens summarized and distin¬ 
guished the case of Grajton v. United States, 206 U.S. 333, 27 
S. Ct. 749, quoted with approval from Gavieres v. United 
States, supra, and Morgan v. Divine, supra, and said (p. 30): 

“* * * These cases control the instant situation. 

The evidence required to support the conviction of 
the defendant under the Beverage Control Act is dif¬ 
ferent from that required to support a conviction 
under the Liquor Taxing Act. Under the Beverage 
Control Act. i. e., under subparagraph (c) of Section 
17 of the Liquor Regulations prescribed thereunder, 
it would be necessary to prove that the defendant 
transported the liquor in question without having in 
his possession a bill or memorandum from the seller to 
the purchaser, and also that the defendant was trans¬ 
porting in excess of 12 quarts of the liquor; but to 
support a conviction under the Liquor Taxing Act, it 
would not be necessary to make any showing as to the 
quantity of liquor, and it would be necessary to prove 
that there was not affixed to the container of the 
liquor the required revenue stamp.” 

The most recent expression in this Court on this subject is 
the case of Berry v. United States, 72 App. D.C. 229, 113 F. 
(2d) 183. In that case appellant pleaded guilty to assault 
with intent to rape. Just after the asault, appellant told the 
prosecuting witness that he would kill her if she complained 
to her father. For this he was prosecuted for threatening to 
do bodily harm, before he was indicted for assault with intent 
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to rape. Speaking for this Court, Mr. Justice Edgerton said 
(p.230): 


“* * * The only question which he seeks to raise on 
i this appeal is whether the earlier prosecution bars 
the present one. Clearly it does not. Assault to rape 
and threatening bodily harm are distinct offenses. 
Though both may be committed simultaneously, 
either may be committed without the other. There¬ 
fore. even if both these prosecutions were based on 
i the same acts, appellant would not be twice put in 
jeopardy for the ‘same offense/ Moreover, the two 
prosecutions are based on different acts.” 

Some mention should be made of applicable State cases in 
which the defense of double jeopardy was raised concerning 
similar traffic offenses. In State v. Garcia , 198 Iowa 704, 200 
N.W. 202, it was held that a conviction for intoxication is no 
bar to prosecution for driving an automobile while intoxicated. 
A conviction in the Municipal Court of the crime of driving 
an automobile while intoxicated is not a bar to prosecution 
for involuntary manslaughter. People v. Townsend, 214 Mich. 
275, 16 A. L. R. 902. A conviction for reckless driving is no 
bar to a subsequent prosecution for driving an automobile 
while under the influence of intoxicating liquor, and a convic¬ 
tion for driving an automobile while under the influence of 
intoxicating liquor does not bar a prosecution for reckless driv¬ 
ing. State v. Sisneros, S2 P. (2d) 274, 42 N.M. 500; People 
v. McGrath , 94 Cal. App. 520, 271 P. 549. In the case of 
11 Qods v. State, 15 Ala. App. 251, 73 So. 129, it was held that 
a conviction for reckless driving under a municipal ordinance 
was no bar to a charge of in jurying property and leaving the 
place of injury without stopping. When the latter charge was 
brought under the statute. 

Following the principle of these cases, it can readily be seen 
that the two offenses have no material relation to each other. 
One may drive on the wrong side of the street and be perfectly 
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sober. Conversely one may be guilty of driving while under 
the influence of intoxicating liquor while driving on the proper 
side of the street. 


IV 

The District was not estopped to file a new information charging 
defendant with driving while under the influence of intoxicating 

liquor. 

Judge Newman of the Police Court, in granting defendant’s 
plea in bar raising the issue of double jeopardy seemed to rely 
principally on the following proposition (Appellant’s App. 
P- 27): 


“Bearing in mind the power of the prosecutor as 
heretofore discussed it would appear that in cases in 
which the prosecutor dismisses a higher charge and 
accepts a plea of guilty to a lesser one that the Court 
is in honor bound to carry out the implied (if not ex¬ 
pressed) agreement between the Government and the 
defendant that the higher charge has been thereby 
finally disposed of.” 

A reading of defendant’s amended plea in bar attached to 
the bill of exceptions as Exhibit “A” fails to disclose any such 
agreement as Judge Newman indicates, but even if the record 
did disclose such an agreement the cases on the subject show 
conclusively that Judge Newman was not relying on the weight 
of authority in setting forth this proposition. See annotation 
in 85 A. L. R. 1177. The case of West Virginia v. Ward, 112 
W.Va. 522, West Virginia Court of Appeals, 165 S.E. S03, 85 
A. L. R. 1175, is cited for the proposition that an agreement 
between a prosecuting attorney and an accused approved by 
the Court should be upheld ordinarily when the accused has 
fulfilled his part of the agreement. The annotation on this 
case says (p. 1177): 
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“The reported case (State v. Ward, ante, 1175) is 
the only one found that has expressly enforced an 
agreement to accept a plea of guilty on one count and 
to give immunity by discharging other counts. The 
fact that the agreement was approved by the trial 
court is, of course, of vital importance, 

“It does not appear in any of the other cases which 
have been found, that the trial court had sanctioned 
the agreement in question. ” 

Nowhere in the record in this case does it appear that, if 
an agreement not to prosecute was made, it was sanctioned 
by the Court. 

,The Federal rule is expressed in the case of Buie v. United 
States , by the Circuit Court of Appeals for the Fifth Circuit, 
76 F. (2d) S4S. 

An indictment had been previously returned charging ap¬ 
pellant, Buie, and five others with substantially the same of¬ 
fense charged in the case in which conviction was secured 
against him. A nolle prosse was entered in that case as to ap¬ 
pellant, and two others, while the remaining three defendants 
entered pleas of guilty. The plea in bar alleged that appel¬ 
lant had entered into an agreement through his counsel with 
Mr. Woodcock, Special Assistant to the Attorney General, to 
the effect that if pleas of guilty were entered by the other de¬ 
fendants he would dismiss the indictment and terminate the 
prosecution as to the appellant and others. The Court said 
(p. S49): 

“It is elementary that an indictment may be dis¬ 
missed and the defendant reindicted for the same of- 
! fense. if he had not been put in jeopardy. Appellant 
cites a number of cases to the effect that the United 
, States is bound by an agreement entered into by her 
I counsel in a civil case; other cases holding that where 
revenue claims have been compromised and paid 
criminal prosecutions are barred, and other cases 
holding that where witnesses have been compelled to 
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give testimony against themselves before an investi¬ 
gating authority immunity results. It would be use¬ 
less to review these cases, as none of them are in point, 
and we are not aw’are of any decision, either con¬ 
trolling or persuasive, that would support the con¬ 
tention of appellant. We have no hesitancy in hold¬ 
ing that the government was not estopped to prose¬ 
cute appellant in this case regardless of whether an 
agreement was made as alleged. The assignment is 
without merit.” 

In the case of United States v. Ford , 99 U.S. 593, the ques¬ 
tion involved was stated by the Court as follows (p. 598): 

“Waiving, for the present, the question whether the 
district attorney may contract with an accomplice of 
an accused person on trial, that if he will testify in 
the case his taxes shall be abated, or that he and his 
property shall be exempt from internal revenue tax¬ 
ation, the court will consider in the first place whether 
the district attorney, as a public prosecutor, may 
properly enter into an agreement with such an ac¬ 
complice, that if he will testify fully and fairly in such 
a prosecution against his associate in guilt he shall not 
be prosecuted for the same offense; and if so, whether 
such an agreement, if the witness performs on his 
part, will avail the witness as a defense to the criminal 
charge in case of a subsequent prosecution.” 

The lower Court had answered in the affirmative. After 
considering the matter at some length the Supreme Court 
concluded as follows (p. 606): 

“Having come to the conclusion that the district 
attorney had no authority to make the agreement 
alleged in the plea in bar, it follows that the circuit 
court erred in the two cases instituted there, in over¬ 
ruling the demurrer to it, and that the judgment must 
be reversed, and the causes remanded for further pro¬ 
ceedings in conformity with the opinion of the court.” 


22 


To the same effect see: 

Gladstone v. United States , 248 F. 117; 

I Cases cited in annotation in So A. L. R. 1177. 

CONCLUSION 

For these reasons we respectfully submit that the judgment 
of the Police Court appealed from w*as in error and should 
be reversed. 


Richmond B. Keech, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C., 
Edward W. Thomas, 

Assistant Corporation Counsel, D. C., 
Oliver Gasch, 

Assistant Corporation Counsel, D. C., 
Attorneys for Appellant. 

District Building. 
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DISTRICT OF COLUMBIA, A Municipal Corporation, 
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v. 


M. EDWARD BUCKLEY, JR., 
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W No. 13 


Col- No. 501335 

At No.-Precinct Date_ 


INFORMATION 

TRAFFIC 

DISTRICT OF COLUMBIA 
vs. 

M. Edward Buckley 
Address 3724 Windom Place, N. W. 

Permit 60393 Tag 

Notified to appear in Court at 
FILED Feb. 15, 10:31 AM’41 

W. F. BRAMHALL, Clerk of Police Court, Washington, D. C. 


VIOLATION OF TRAFFIC REGULATIONS 
SPEED RECKLESS DRIVING 

DRIVING WHILE UNDER THE INFLUENCE OF 
INTOXICATING LIQUOR 

LEAVING AFTER COLLIDING 


WITNESSES 

T. L. Roland, No. 13 Officer 
W. T. Taff, M. P. No. 13 
1 
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Dorsey J. Griffith 
Shirley Friedman 
Leon M. Lerner 
Clara Lerner 
Samuel Lerner 
Lynn Stuckey 
Rob’t M. Lacey 
Tilley Allison 
Joseph Lerner 

M. E. Buckley—Surety. 

The District of Columbia, ss: 

Richmond B. Keech, Esq., 

i John O’Dea 

| Milton D. Korman 

| Ralph D. Quinter, Jr. 

Corporation Counsel, by G. Reber Littlehales 
| William C. Martin. Jr. 

, Glenn Wilkinson 

Edward W. Thomas 

Assistant Corporation Counsel, who for the District of Colum¬ 
bia prosecutes in this behalf in his proper person, comes here 
into Court, and causes the Court to be informed, and com¬ 
plains that M. Edward Buckley late of the District of Colum¬ 
bia aforesaid, on the 21st day of July, in the year A. D. nine¬ 
teen hundred and forty, in the District of Columbia aforesaid, 
and on 13th Street, northwest, did then and there operate a 
certain motor vehicle while under the influence of intoxicating 
liquor contrary to and in violation of an Act of Congress, in 
suph case made and provided, and constituting a law of the 
District of Columbia. 

Richmond B. Keech, 

Corporation Counsel 

Personally appeared T. L. Roland this 15th day of February, 
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A. D., 1941 and made oath before me that the facts set forth 
in the foregoing information are true, and those stated upon 
information received he believes to be true. 

Edward W. Thomas, 
Assistant Corporation Counsel in 
and for the District of Columbia. 

Feb. 25, 1941:—Plea Not Guilty; Jury trial demanded; 
Contd. for assignment Bond S300; Five days within which to 
file any motion and withdraw plea A. G. J. P. McM. M. E. 
Buckley—Surety CJD. 

3-3-1941:—Plea in Bar filed this date. Set for hearing 
3-12-41 WCH. 

Mar. 4, 1941:—Plea of Not Guilty, Jury trial demanded. 
Withdrawn in open Court, Cond. 3/12/41 for hearing on mo¬ 
tion, “Plea in bar.” 

CJD WJC 

March 10, 1941:—Motion to strike plea set in Police Court 
for March 12. 1941 filed—WN. 

Mar. 12, 1941:—Motion to amend plea of defendant granted 
by court. Cont. Mar 20th 1941. 

Judge Neilson CHD GDN 

3-17-41:—Motion to expunge filed. Amended plea in 
bar filed. Set for hearing on 3-25-41—WCH. 

3-20-41:—Replication to plea in bar filed. WCH 

Mar. 21, 1941:—Cont. 3/25/41/10 for hearing 

CHD GDN 

Mar. 25, 1941:—Answer to the defts. motion to strike filed 
cont. 4/S/41/10. CHD GDN 

April 8th 1941:—Demurrer to replication filed. 

May 1st 1941:—Demurrer overruled. Exceptions noted. 
Cont. May 8th 1941 for rehearing. CHD GDN 
Judge Neilson 
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May 7th 1941:—May 7. 1941. Motion to vacate judgment 
and to certify the question to the court of appeals. Motion 
for a rehearng. filed this date. 

May 10. 1941:— Cont. 5/17/41/11. Req. of Deft. 

CHD GDN 

May 17th 1941:—Motion to vacate judgment and to certify 
the question to the court of appeals denied. Motion for re¬ 
hearing denied. CHD GDN 

May 20th 1941:—Plea not guilty, jury trial demanded. Cont. 
assignment. CHD GDN 

Jun. 20. 1941:—Demand for jury trial withdrawn. Certified 
to the traffic court. CHD GDN Judge Neilson 

Jun. 20. 1941:—Cont. 6/21/41 at 11 a. m. Motion to with¬ 
draw plea of not guilty. F.G. H.N. 

Jun. 21, 1941:—Cont’d 6/23/41 at 11 a. m. Motion heard 
and cont’d. 6/23/41 JMB HX 

Jun. 20. 1941:—Motion to withdraw plea of not guilty 
granted. JMB HX 

June 23, 1941:—Plea in bar of Autre Fois Convict granted. 
JMB HX 

Exception noted. Gov’t filed intention to carry the case be¬ 
fore the court of appeal. JMB HX 

COPY 

IX THE POLICE COURT OF THE 
DISTRICT OF COLUMBIA 

Information No. 501-335 
DISTRICT OF COLUMBIA, 
v. 

i M. EDWARD BUCKLEY, 


Defendant. 
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AMENDED PLEA IN BAR 

Comes now the defendant and with leave of Court amends 
his original Plea in Bar which was filed in this court on March 
3. 1941, said plea in Bar being filed in the District of Colum¬ 
bia, Information Number 501-335, stating that the District 
of Columbia should not have or maintain its cause of action, 
for the following reasons: 

I. That in Information Number 497-300 entitled District 
of Columbia Versus M. Edward Buckley the matter named 
herein in Information Number 501-335 was disposed of by 
this Court on January 13,1941 when the defendant, M. Edward 
Buckley, who is the same person and same defendant in In¬ 
formation Number 497-300 and Number 501-335 entered a 
plea of guilty to Information Number 497-300 and paid a fine 
of Twenty-Five Dollars which was imposed by this Court. 

II. That the offense which is alleged to have been committed 
by the defendant in case Number 501-335 was finally dis¬ 
posed of and determined by this Court on January 13. 1941 
when the defendant entered a plea of guilty to Information 
Number 497-300 in which the defendant was charged with 
‘‘Driving on the wrong side of the Street.” The prosecution 
having elected to prosecute the offense in the phase of “Driv¬ 
ing on the wrong side of the Street” as is indicated by case 
Number 497-300 instead of presecuting in the phase of “Driv¬ 
ing under the influence of intoxicating liquor” as in case 
Number 501-335, is hereby barred from prosecuting the de¬ 
fendant for two distinct offenses growing out of the same act 
where one is a necessary ingredient of the other. The prose¬ 
cution is the actor and must elect as to which violation it 
will prosecute and when it has so elected, all others are pre¬ 
cluded. 

III. The driving of this automobile by this defendant as in 
case Number 497-300 and the driving of this automobile by 
this defendant as alleged in case Number 501-335 though sep¬ 
arate and distinct offenses and violations of separate and dis- 
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tinct ordinances were the outgrowth of the one identical act. 
To permit the splitting of the one act into two or more offenses 
would be no different than allowing one to be prosecuted 
twice for firing one shot that killed two persons, or killed one 
and wounded another. 

IV. The District of Columbia by and through its authorized 
and legal prosecutor, namely an assistant Corporation Counsel, 
must choose its forum and determine for what particular of¬ 
fense it will prosecute the citizen for a violation of the law, 
and having once made its selection and inflicted the penalty, 
it has imposed for such violation, the Constitution interposes 
for the protection of the accused and declares that the de¬ 
fendant shall not be twice put in jeopardy for the same offense; 
and this provision being for the benefit and protection of the 
accused, it is to be liberally construed. 

This defendant was arrested on July 21, 1941, by certain 
officers of the Metropolitan Police Department. At Number 
13 Police Station, July 21, 1940 he was booked for “Driving 
while Drunk.” On July 22, 1940 at which time all the facts 
of the case were presented to Mr. Korman, an Assistant Cor¬ 
poration Counsel, by all the witnesses and all the police offi¬ 
cers, Mr. Korman presecuting on behalf of the District of 
Columbia elected to file “Reckless Driving” charges against 
the defendant in the Traffic Court of the District of Columbia. 
The Reckless Driving papers were prepared and sent to the 
Traffic Court. Later the defendant was advised of this and 
also advised that the defendant was expected to enter a plea 
of guilty to the “Reckless Driving” charge. When advised 
of this, the defendant refused to enter a plea of guilty to 
Reckless Driving in the Traffic Court, where upon this Reck¬ 
less Driving information was taken out of the Traffic Court 
and at this time Mr. Korman elected to file substituted in¬ 
formation against the defendant for “Driving while under the 
influence of intoxicating liquor.” This information was sub¬ 
stituted for the Reckless Driving information in the Traffic 
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Branch of the Police Court on July 22, 1940. To this informa¬ 
tion Number 484-036. the defendant entered a plea of not 
guilty and demanded a Jury Trial. On October 30. 1940 an 
Assistant Corporation Counsel, an authorized and legal prose¬ 
cuting attorney for the District of Columbia, elected to enter 
a nolle prosequi in case Number 4S4-036 in which information 
this defendant was charged with “Driving w’hile under the in¬ 
fluence of intoxicating liquor.'’ and therefore elected to file 
in the Traffic Branch of the Police Court of the District of 
Columbia information Number 497-300 charging the defend¬ 
ant with “Driving on the wrong side of the Street.” To this 
information the defendant entered a plea of guilty on January 
13, 1941, and the sentence imposed by the Court was Twenty- 
five Dollars or Fifteen days. The defendant paid the Twenty- 
five Dollars fine. On February 25, 1941 another authorized 
and legal Assistant Corporation Counsel filed another infor¬ 
mation Number 501-335 again charging the defendant with 
“Driving while under the influence of intoxicating liquor.” 
This information was based upon the arrest of the defendant 
on July 21, 1940 and this is the fourth information which has 
been sent into the Traffic Branch of the Police Court of the 
District of Columbia as a result of the defendant’s arrest July 
21, 1940, and also the fourth information for the one and same 
identical act of driving the automobile by the defendant on 
July 21, 1940 on 13th Street, N. W. between V and W Streets, 
N. W., District of Columbia. The defendant in each of these 
four informations being the one and same person. 

V. The Traffic Branch of the Police Court of the District of 
Columbia was a proper Court of jurisdiction in each and every 
one of the informations mentioned in this plea. This Court 
having jurisdiction in case Number 497-300 sufficient in form 
and substance to sustain conviction upon the matters alleged 
in case Number 501-335. But as the prosecutor’s office for 
the District of Columbia has elected to prosecute the defendant 
in case Number 497-300 it is now barred from prosecuting the 
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same defendant again in case Number 501-335. For where 
a state elects to prosecute an offense in one of its phases or 
aspects, it cannot thereafter prosecute for the same criminal 
act, or series of acts under color of another name. The Su¬ 
preme Court has said in United States vs. Weiss that the fund¬ 
amental thought is that the prosecutor should not split one 
crime and prosecute it in parts citing Rosenthal versus United 
States, 276 Federal 714. 

VI. That since a duly authorized Assistant Corporation 
Counsel elected to prosecute an act in one particular phase, 
the Corporation Counsel’s office is now estopped from attempt¬ 
ing to prosecute the same act in another phase or by another 
name, and since this Assistant Corporation Counsel acted with¬ 
in the scope of his authority in electing which phase of the 
act the prosecution would proceed with, his office, namely the 
Corporation Counsel’s office of the Police Court is now es¬ 
topped in filing another information. Number 501-335 for vio¬ 
lation of the same act. Therefore since the Assistant 
Corporation Counsel or agent of the Corporation Counsel 
of the District of Columbia acted within the scope of his au¬ 
thority in entering a nolle prosequi in case Number 4S4-036 
and filing case Number 497-300 against the same defendant 
who entered a plea of guilty to case Number 497-300 and paid 
his fine, the Corporation Counsel, Mr. Richmond Keech is now- 
estopped from ordering his Assistant or agent Mr. Thomas 
from prosecuting the same defendant for the same act and vio¬ 
lation under another name in case Numbered 501-335. For 
the law is well settled, that where an agent acts within the 
scope of his authority his acts later cannot be repudiated by 
the principal, namely, Mr. Richmond Keech. 

VII. And for other reasons apparent of record. 

(s) M. Edward Buckley, Jr. 

M. Edward Buckley, Jr. 
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Subscribed and sworn to before me, this loth day of March, 
1941. 

(s) Milton Conn, 

Notary Public, D. C. 

Service of copy acknowledged this 17th day of March, 1941. 

(s) Edward W. Thomas, 

Assistant Corporation Counsel. 

COPY 

IN THE POLICE COURT OF THE 
DISTRICT OF COLUMBIA 

Information No. 501-335 
DISTRICT OF COLUMBIA, 
v. 

M. EDWARD BUCKLEY. 

Defendant. 

REPLICATION TO DEFENDANT’S AMENDED PLEA 

IN BAR 

Edward W. Thomas, Esquire, of said District of Columbia, 
for the said District of Columbia, in this behalf, as to the plea 
of the said M. Edward Buckley, by him above pleaded, says 
that the same, and the matters therein contained, in the man¬ 
ner and form, as the same arc above pleaded and set forth, 
are not sufficient in law to bar or preclude the said District of 
Columbia from prosecuting the said Information Number 
501-335 against said M. Edward Buckley; 

and the said District of Columbia is not bound by law to an¬ 
swer the same, for although it is true that said Information 
Number 497-300 shows of record as alleged in said plea in bar, 
yet the said charge and offense therein alleged is not the same 
charge and offense alleged in Information Number 501-335, 
and this the said Edward W. Thomas. Esquire, for the said 
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District of Columbia, who prosecutes as aforesaid, is ready to 
verify; 

t whereupon, for want of a sufficient plea in this behalf, and 
for the said District of Columbia, the said Edward W. Thomas. 
Esquire, prays that Information Number 501-335 may be in¬ 
quired of by the country. 

i (s) Edward W. Thomas, 

Edward W. Thomas, Ass’t Corporation 
Counsel , Atty. for Plaintiff, D. C. 

Service of copy acknowledged this 20th day of March, 1941. 

M. Edw’ard Buckley, Jr. 

R.M.C. 


COPY 


IN THE POLICE COURT OF THE 
DISTRICT OF COLUMBIA 

Information No. 501-335 

DISTRICT OF COLUMBIA, 

vs 

M. EDWARD BUCKLEY, 

Defendant. 


DEMURRER 

Comes now the defendant through his counsel and states 
that the replication filed in the above entitled cause is bad in 
substance. 

(Signed) M. Edward Buckley 
M. Edward Buckley 

NOTE: 

Among the legal points which will be argued in support of 
the demurrer as the following: 

1 1. That the matter alleged in the replication is not sufficient 
in law to overcome the plea in bar. 
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2. And other matters apparent of record. 

Service of copy acknowledged this Sth day of April, 1941. 

(Signed) E. W. Thomas, 

Assistant Corporation Counsel, D. C. 

IN THE POLICE COURT OF THE 
DISTRICT OF COLUMBIA 

Information No. 501-335 

DISTRICT OF COLUMBIA, 

v. 

M. EDWARD BUCKLEY, JR., 

Defendant. 


MEMORANDUM OPINION 

This case involves a question which never before has arisen 
in precisely this form in our jurisdiction. It is important to 
the people of the District of Columbia, as likewise it is to the 
defendant. 

An information by the Corporation Counsel of the District 
of Columbia charging that the defendant operated a motor 
vehicle on the left-hand of a street in the District of Columbia, 
was answered by a plea of guilty, and a Judge of this Court 
imposed a fine of $25.00, which was paid. An earlier informa¬ 
tion charging that the defendant operated a motor vehicle in 
the District of Columbia while under the influence of intoxi¬ 
cating liquor was nolle prossed by an Assistant Corporation 
Counsel; but thereafter, on January 25, 1941, a new informa¬ 
tion was duly filed again charging the defendant with operat¬ 
ing a motor vehicle in the District of Columbia while under 
the influence of intoxicating liquor. To this information the 
defendant entered a plea in bar, subsequently amended, alleg¬ 
ing that, under the information in question, he was placed in 
double jeopardy. A replication was made by the District of 
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Columbia to the amended plea in bar, and to the plea of 
replication the defendant demurred. 

It is true the efficient and effective enforcement of our laws— 
to which the public is entitled—demands speedy and certain 
punishment for the guilty and acquittal for the innocent. 

In the instant case, two propositions have in fact been ad¬ 
vanced by counsel for defendant in his thorough brief. The 
first one deals strictly with the legal proposition of whether 
or not double jeopardy exists, and the second relates in fact to 
a question of policy, i. e., whether it is in the public interest 
to subject a person to a multiplicity of prosecutions instigated 
at various and distinct dates. It must be pointed out that in 
deciding this motion, the Court is now concerned with but 
only the first proposition of double jeopardy. However the 
second question has been raised and although the Court can¬ 
not decide the case on this proposition—as it is one dealing 
solely with policy to be decided by the office of the prosecut¬ 
or—the practice of breaking down major traffic charges into 
minor or other major charges and instigating prosecution at 
various later dates is one which cannot be looked upon with 
favor. It does not lead to efficient and effective law enforce¬ 
ment, nor does it increase respect for law and order in the 
community at large. The traffic problem is a major and com¬ 
plex one; it calls for intelligent and far-sighted action on the 
part of the Director of Vehicles and Traffic, the police, and the 
prosecutors. Among other things, this means vigorous prose¬ 
cution. especially of the guilty, who have no regard for the 
safety and property of other citizens of the District. Good 
enforcement demands the preferment at the outset of the 
proper charge, and vigorous prosecution thereof, so that the 
case might be settled finally once and for all time. In equity 
and fairness a defendant should not be called upon to face con¬ 
tinuous and repeated prosecutions for an offense or offenses 
committed at one time and place, 
i Counsel for defendant cites many cases in jurisdictions 
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other than the District of Columbia wherein the views ex¬ 
pressed above have been approved and in many instances con¬ 
stitute the law of the particular state involved. 

The only question, however, properly before the Court is 
the legal sufficiency of the information when viewed in the 
light that the plea in bar has brought into the record the de¬ 
fendant's plea of guilty of operating a motor vehicle on the 
left-hand side of a street in the District of Columbia. 

The Fifth Amendment of the Contitution protects a person 
from being "twice put in jeopardy for the same offense”, to 
invert the sequence but not the substance of the protecting 
clause. Is the information in question. No. 501-335, which 
charges operating a motor vehicle while under the influence of 
intoxicating liquor, duplicating the charges found in informa¬ 
tion No. 484-036; that is, that the defendant violated a traffic 
regulation by driving a motor vehicle on the left-hand side 
of the street? Clearly two distinct offenses flow from the act 
of driving a motor vehicle on the left-hand side of a street 
while allegedly under the influence of intoxicating liquor, and 
the evidence required to establish one offense is both in law 
and in fact separate and distinct from the other. The idea that 
one act may be two offenses or result in a dual responsibility 
is not new. 

Before the repeal of the Probition statutes the possession 
of intoxicating liquor was a crime against the United States 
and the state having a similar statute, and a conviction in one 
was not a bar to a prosecution in the other. A tort such as 
assault and battery rendered the actor without excuse action¬ 
able civilly as well as criminally for reasons partly historical, 
and where one proceeded in trespass and recovered a judg¬ 
ment, that fact would not bar a subsequent criminal prosecu¬ 
tion. 

More at hand, the case of Sims v. Rives, 68 App. D.C. 24 
(1937) which came to the Court of Appeals from the Police 
Court of the District of Columbia, analyzes thoroughly in an 
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able opinion by Mr. Justice Stephens the elements of double 
jeopardy and what constitutes it. The facts were that the 
defendant was convicted of the violation of the provisions of 
the District of Columbia Alcohol Beverage Control Act of 
January 24, 1934, 4S Stat. 319 as amended, in “the transporta¬ 
tion of two cases of untaxed whisky”, as charged in the infor¬ 
mation. Thereafter the same defendant was indicted for the 
same transportation of two cases of the same whisky under the 
provisions of the Liquor Taxing Act of 1934, 4S Stat. 313, a 
revenue statute. The action of the Court in discharging the 
petition for a writ of habeas corpus was affirmed. In the course 
of his opinion Mr. Justice Stephens cited the case of Gavieres 
v. United States, 220 U.S. 33S, 31 Sup. Ct. 421. There the de¬ 
fendant had been convicted under a Manila ordinance for be¬ 
having in a drunken and boisterous manner in a public place. 
The Supreme Court held that he w’as not twice put in jeopardy 
in a subsequent trial for outraging and insulting a public official 
by word of mouth in his presence contrary to the provisions 
Of the Philippine Islands Penal Code. Two offenses grew out 
of one course of conduct. Mr. Justice Day, speaking for the 
Court, said: “It is to be observed that the protection intended 
and specifically given is against double jeopardy for the same 
offense. The question, therefore, is: Are the offenses charged— 
identical? An examination of the ordinance shows that the gist 
of the offense under it was behaving in an indecent manner in 
a public place, open to public view. It was not necessary to 
charge or prove under the municipal ordinance any outrage, 
insult or threat to a public official or agent of the authorities. 
The charge contained in the record shows that under the ordi¬ 
nance the plaintiff was charged with wilfully and unlawfully— 
conducting himself in a reckless, indecent and discourteous 
manner. It is true that the acts and words of the accused set 
forth in both charges are the same; but in the second case it 
was charged, as was essential to conviction, that the misde¬ 
meanor in deed and words was addressed to a public official. 
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In this view we are of the opinion that while the transaction 
charged is the same in each case, the offenses are different.” 

The language of Mr. Justice Horace Gray, then of the Su¬ 
preme Judicial Court of Massachusetts (later of the Supreme 
Court of the United States) was cited with approval in the 
Gavieres Case, and is applicable to the plea in bar here under 
consideration: “The test is not whether the defendant has 
been put in jeopardy for the same offense. A single act may be 
an offense against two statutes; and if each statute requires 
proof of an additional fact which the other does not, an ac¬ 
quittal or conviction under either statute does not exempt the 
defendant from prosecution and punishment under the other.” 
Morey v. Commonwealth, 10S Mass. 433. 

Precisely in the case under consideration, additional proof 
is required to secure a conviction for operating a motor car 
while under the influence of intoxicating liquor than for the 
simple charge of driving on the wrong side of the street. 

When the present Mr. Justice Miller was dean of the School 
of Law of Duke University he published a handbook of Crim¬ 
inal Law (1934) and summed up the double jeopardy 
rule as follows: “To constitute double jeopardy the of¬ 
fense for which defendant is prosecuted must be identical with 
one of which he has been formerly convicted, or acquitted, or 
put on trial before a jury sworn for that purpose.” Section 1ST, 
P. 540. To the same effect is the language of the former 
editor of American Criminal Reports, Mr. John F. Geeting: 
3 American Law and Procedure, section 53, page 248 (1937): 
“It is not sufficient to say, in support of a plea of autre fois 
acquit, that the transaction or facts on which the indictments 
are based are the same. It is necessary to go further and to 
ascertain whether they arc so alleged in the two indictments 
as to constitute not only the same offense in degree and kind, 
but also that proof of the same facts offered to sustain the 
second indictment would have well supported the first.” 
Guedel vs. People 43 Ill. 226. 
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i In People v. McGrath, No. 14S5, Criminal, District Court 
of Appeals, First District, 271 P. 549 (192S), in a Per Curiam 
opinion, the Court said, inter alia: “* * * it would seem ob¬ 
vious that the crime of reckless driving is in no sense included 
within the crime of driving while under the influence of in¬ 
toxicating liquor.” This case is directly in point. The case 
of Trawick v. City of Birmingham, Court of Appeals of Ala¬ 
bama. 125 So. 211 (1929), which has been cited by the defend¬ 
ant, takes the point of view that following a conviction of 
speeding, a prosecution for driving a car while under the in¬ 
fluence of intoxicating liquor could not subsequently be 
brought because the act cannot be split “into two offenses.” 
Were the case now before the Court of Alabama it is obvious 
the charge could not be sustained. However, the weight of au¬ 
thority holds that if one act or course of conduct is an offense 
against two statutes, a prosecution for a violation of both is 
proper, the evidence to substantiate each being not the same. 
The theory of the Alabama case cannot be followed in the 
District of Columbia because the doctrine of double jeopardy 
enunciated in the Sims case is controlling upon this Court; 
as is also the decision of the United States Supreme Court in 
the Gavieres case cited supra. 

“Where one act constitutes several crimes there may be a 
separate prosecution for each crime; but the state cannot split 
up a single crime and prosecute it in parts.” 22 Corpus Juris 
Secumdum Section 2S2, p. 422. 

In the supplemental brief filed by the defendant, the case of 
Ex parte Nielsen , 131 U.S. 17G (1SS9), is cited; the only Su¬ 
preme Court decision relied upon. There the defendant 
pleaded guilty to a misdemeanor charging cohabitation with 
tjwo women and was thereafter indicted for the alleged crime 
of adultery with the second of the two women aforesaid. Mr. 
Justice Bradley, in holding good the plea of former jeopardy, 
said: 
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“* * * That the adultery charged * * * was an in¬ 
cident and part of the unlawful cohabitation. We 
have no doubt of it. * * * It seems to us very clear 
that where, as in this case, a person has been tried and 
convicted for a crime which has various incidents in 
it, he cannot be second time tried for one of those in¬ 
cidents without being twice put in jeopardy for the 
same offense.” (Italics supplied). 

The law of this case is clearly distinguishable from the pres¬ 
ent case, for the offense of driving on the wrong side of the 
street is not an incident included in allegedly operating an au¬ 
tomobile while under the influence of intoxicating liquor. 
This distinction noted in the resume of the cases by the editor 
of Corpus Juris Secumdum, supra, differentiates all the addi¬ 
tional cases cited both in the Circuit and State Courts. 

Even if it could be assumed that one offense involves the 
other, the two crimes are distant and the evidence in the former 
would not secure a conviction in the latter. This is the true 
rule and common denominator in this type of case. 

By some, the Nielsen case is believed to be overruled by the 
later case of Gavieres, supra. See Identity of Offenses, A 
Study in Judicial Method, 4.5 Harvard Law Review, 535. Of 
course, the Gavieres case is authority for this Court and the 
A : ielsen case distinguishable. 

Because the Fifth Amendment is a limitation upon the 
United States and not the States, a plea of double jeopardy was 
not allowed, the one act being two offenses, one against each 
sovereignty. Lanza v. U. S .. 43 Sup. Ct. 142. 

In Berry v. United States, 6S Washington Law Rep. GS9, 
the United States Court of Appeals for the District of Colum¬ 
bia, speaking through Mr. Justice Edgerton, held that the 
crime of rape and threatening bodily harm were distinguish¬ 
able offenses, the evidence not being the same to secure a con- 
viction in each case. ‘‘Even if both of these prosecutions were 
based on the same acts, appellant would not be twice put in 
jeopardy for the ‘same offense.’ ” citing the Gavieres case. 
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Deeming the authority of the Gavieres, Sims and Berry 
cases controlling, the demurrer to the replication is overruled 
and it is ordered that the case proceed to trial on its merits. 

It might be added, however, that this Court would welcome 
further expression from our Court of Appeals on the precise 
point involved with respect to cases dealing with traffic and it 
is suggested that Counsel for defendant in his discretion take 
steps looking to further expression on this proposition from 
that tribunal. 

(Signed) George D. Xeilson, 
Judge , Police Court of the 
District of Columbia. 

COPY 

IN THE POLICE COURT OF THE 
DISTRICT OF COLUMBIA 

Information No. 501-335 
i DISTRICT OF COLUMBIA. 

vs. 

M. EDWARD BUCKLEY, JR., 

Defendant. 

MEMORANDUM OPINION 

On July 22. 1940, the Corporation Counsel filed an informa¬ 
tion against the defendant charging him with driving while 
intoxicated. To this charge the defendant pleaded not guilty 
and demanded a jury trial. On October 30, 1940, the Corpo¬ 
ration Counsel entered a nolle prosequi as to the driving while 
intoxicated charge and, by a previous arrangement with the 
defendant to plead guilty thereto, substituted an information 
charging the defendant on the same occasion with driving on 
the wrong side of the street. That case came for hearing be¬ 
fore this Court and the defendant pleaded guilty. After in¬ 
quiry as to the facts and circumstances of the case, the defend¬ 
ant was sentenced to pay a fine of $25.00. which he did. 
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On January 25, 1941, the Corporation Counsel filed a new 
information against the defendant, again charging him with 
driving while intoxicated, which said charge, it is conceded, is 
the same as that for which the defendant was charged on July 
22, 1940, and which said former charge the Corporation Coun¬ 
sel had nol-prossed. It is also conceded that the charge of 
driving on the wrong side of the street, to which the defend¬ 
ant pleaded guilty, occurred at the same time at which the de¬ 
fendant was charged with driving while intoxicated. 

The defendant filed a plea of former jeopardy, which said 
plea was overruled by another member of this Court, and the 
defendant demanded a jury trial. 

At the time fixed for the jury trial, the defendant elected to 
be tried by the Court and, upon motion duly filed, his jury 
trial demand was withdrawn and the cause was certified to the 
Traffic Court, over which this member of the Court was then 
presiding. 

Upon motion by the defendant, he was permitted to with¬ 
draw his plea of not guilty and to argue again his plea of 
former jeopardy. 

The questions presented are: 

1. Whether this member of the Court can pass on the plea 
of former jeopardy heretofore ruled on by another member of 
the Court. 

2. Whether, if the first proposition be answered in the af¬ 
firmative, the principle of double jeopardy would apply under 
the circumstances indicated. 

As to the right of one member of this Court to review, at 
the time a case is called for trial on its merits, the preliminary 
ruling made by another judge as to the sufficiency of a com¬ 
plaint or of a pleading: 

Unquestionably this Court is bound by the decisions of 
Courts of higher jurisdiction and is bound to follow them until 
those superior Courts elect to reverse themselves. An entirely 
different situation exists, however, between the various judges 
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of coordinate branches of the same Court, in passing on matters 
concerning which the appellate Court of the particular juris¬ 
diction is silent and with respect to which the decisions of 
Courts of other jurisdictions are in conflict. 

The responsibility of trying a case on its merits and the 
responsibility of applying the applicable law and the respon¬ 
sibility of sentence must, of necessity, rest on the judge to 
whom it is referred for trial. The decisions made by other 
judges in a coordinate branch are to be considered with due 
respect and are not lightly to be departed from. But those 
decisions cannot be taken as res judicata and binding upon 
the conscience of another judge of the same tribunal, who may 
not concur therein. Error once made should be corrected as 
speedily as possible and not perpetuated at the expense of 
justice. 

I am not the keeper of the consicence of my brother judges, 
nor are they the keepers of mine. When I think they are 
right, I shall follow their ruling; when I feel that they are wrong, 
I shall depart from them and administer even-handed justice 
according to my oath of office. And I expect them to do the 
same thing with respect to my rulings. Only on such a basis 
can justice be administered. Courts are not primarily con¬ 
cerned with uniformity of rulings, but with the administration 
of justice in the particular case. 

Counsel for the District of Columbia directed the attention 
of the Court to a portion of The Code of the District of Colum¬ 
bia (Title IS, Sec. 151) providing: 

“The act of each judge respecting the business of 
the Court shall be deemed and taken to be the act of 
the Court.” 

It is argued that this provision of the Act creating the Police 
Court requires me to sustain the previous ruling and that by 
virtue of it, each ruling by each judge becomes binding auto¬ 
matically upon all. 
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Precedent (to which such an appeal has been made in this 
case) does not justify the Government's conclusion. Section 
151 of Title IS creates “The Police Court of the District”, con¬ 
sisting of an indicated number of judges; section 152 fixes (in 
part) the jurisdiction of “said court”. Throughout the statute, 
the powers granted are vested in “the court.” 

If it were not for the language quoted above, no sessions of 
the Court could be held unless all or a majority of the judges 
were present and no judgment of the Court would be final un¬ 
less concurred in by a majority of the judges (see Corpus Juris 
Secundum, Yol. 21, pp. 295, et seq., and cases cited). It is per¬ 
missible, however, by specific statutory provision, to authorize 
the holding of court sessions with less than a majority present 
and to render judgments concurred in by less than a majority, 
giving to such sessions and judgments legal effect and keeping 
them from being a nullity. The quoted language, therefore, 
simply means that separate sessions of the Police Court may 
be held, presided over by a single judge, and that his action 
shall be deemed the action of the Court until appropriately 
questioned. 

I hold, therefore, that the defendant has the right to renew 
his argument and to urge his plea of jeopardy, notwithstanding 
the previous ruling in the case. 

See Gouled v. United States , Supreme Court Rep. Yol. 255, 
stating in part as follows: 

“Where in the progress of a criminal trial, it be¬ 
comes probable that there has been an unconstitu¬ 
tional seizure of paper of the accused, it is the duty 
of the trial court to entertain an objection to their ad¬ 
mission in evidence against him or a motion for their 
exclusion and to decide the question as then pre¬ 
sented. even where a motion to return the papers has 
been denied before trial and by another judge.” 

As to the plea of former jeopardy, therefore, which is now 
before the Court: 
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I have carefully and respectfully read and considered the 
opinion on this subject rendered by one of the other Judges 
of this Court and I cannot concur in the conclusion that is 
reached. It is not my purpose to criticize that opinion, but 
merely to set forth my own views. 

Protection against double jeopardy is no invention of the 
Courts, but a right guaranteed by the Constitution of the 
jUnited States. “No person * * * shall be subject for the same 
offense to be twice put in jeopardy of life or limb.” (U. S. Con¬ 
stitution. Art. V, Amed.) Similar provisions are found in most, 
if not all, of the States. If the defendant has a right guaran¬ 
teed by the Constitution, no amount of vituperation will deter 
this Court from protecting him in its exercise. Cases here— 
and in all courts—must be decided on the principles of jus¬ 
tice and not of popular clamor for a victim of the moment. 

Let me state the facts as simply as possible (because the 
issue has been beclouded with many collateral matters): De¬ 
fendant was accused of driving while drunk; the Corporation 
Counsel dismissed that charge and on the same day filed a 
charge of driving on the wrong side of the street; to this charge 
the defendant pleaded guilty and was duly fined; thereafter 
the Corporation Counsel filed another information charging 
the defendant again with driving while drunk at the same time 
and under the same circumstances as attended his driving on 
the wrong side of the street. The defendant contends that he 
has been punished once and under the Constitution cannot be 
tried again. The legal question then comes to this: “Is a 
former conviction for the offense of driving on the wrong side 
of the street a bar to subsequent prosecution for the offense 
of driving while under the influence of intoxicating liquor, 
where both offenses arise out of the same transaction?” 

Carefully considered opinions have reached the conclusion 
that in such a state of affairs double jeopardy is involved. 

i In 1929, the Court of Appeals of Alabama had before it a 
case in which the defendant was charged with speeding and 
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convicted. Thereafter he was charged with having been intox¬ 
icated on the same occasion. To that charge, as here, a plea 
of former jeopardy was interposed—and sustained. In the 
course of its opinion, the Court said: 

“The driving of this automobile by this defendant 
while he was intoxicated and the driving of the auto¬ 
mobile by the defendant at an unlawful rate (speed¬ 
ing) were, though separate and distinct offenses, vio¬ 
lations of separate and distinct ordinances, the out¬ 
growth of one act. While, as argued by counsel, one 
might be guilty of driving while intoxicated and yet 
drive in a lawful manner, or might drive at a reckless 
rate of speed and still be sober, still the fact persists 
that they arose out of the same act. To permit the 
splitting of the one act into two offenses would be no 
different from allowing one to be prosecuted twice for 
firing one shot that killed two persons, or killed one 
and wounded another; or where the one act of intro¬ 
ducing a file into a prison brought about the escape 
of two prisoners; or where one person had at the same 
time in his possession two receptacles each contain¬ 
ing prohibited liquor. Indeed, it is conceivable, and 
quite probable, that this appellant violated, in addi¬ 
tion to the ordinances noted, other ordinances having 
to do with traffic regulations.” 


i It was held error to overrule the plea of former jeopardy. 
Other cases to the same effect will be found cited in the opin¬ 
ion and in the digests. It is believed that the cases cited in 
the former opinion can each be differentiated, on its own pe¬ 
culiar facts, from the instant case. 

! Law must be enforced, but at the same time the rights of the 
i public must be protected against encroachment. The enforce¬ 

ment of the principles of double jeopardy to some extent effect 
! the latter end. In driving one block, the driver may be guilty 
i of many violations of law. The law may be enforced appro¬ 
priately by the filing at one time of all of the necessary charges 
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and punishment may be inflicted on all. But it is contrary to 
the principles of common justice to permit the prosecutor to 
select one charge from that continuous ride, try the defendant 
today, charge him with another violation tomorrow and so on 
through the period of the statute. Prosecution would become 
persecution. 

i The initial problem in these cases is not that of the Court, 
but of the prosecuting officials. They are the ones whose duty 
it is to determine whether in the first instance what charges, 
if any, shall be brought and in what form. It is the duty of 
ithe Corporation Counsel or of the United States District At¬ 
torney (depending on the character of the case) to determine 
whether, after charges have been preferred, the case shall be 
brought to trial. The prosecutor is the sole judge of whether 
he will prosecute it or dismiss it. The judge is not consulted 
about the initiation of the charge nor about its dismissal at the 
hands of the prosecutor. If the prosecutor is of the opinion 
that a conviction cannot be had. or that the charge was erron¬ 
eously brought, it is not only his right but his duty to enter a 
nolle. The Court cannot be made the supervisor of the pros¬ 
ecutor’s office in these respects, nor the keeper of his con¬ 
science. When a nolle is entered, the Court must assume that 
the prosecutor is performing his duty under his oath, as it is 
the duty of the Court to perform his duty under his oath, with¬ 
out fear or favor. What the effect of that nolle may be, how¬ 
ever, is a matter of law for the Court to decide. 

It is a recognized fact that in practically all prosecutions 
it is the practice of the prosecutor to place against the defend¬ 
ant a charge of the highest degree of criminality of which the 
facts might by any possibility admit, in the hope of securing 
a plea of guilty to a lesser offense embraced within the greater. 
Murder is charged and the Government accepts a plea of guilty 
to manslaughter. Grand larceny is charged and the Govern¬ 
ment accepts a plea of guilty to petit. Assault with intent to 
kill is charged and the Government accepts a plea of guilty to 
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simple assault. And so on through the whole gamut of crime, 
including charges of reckless driving (and accepting a plea of 
guilty to speeding, etc.) and driving while drunk (and ac¬ 
cepting a plea of guilty on reckless driving or some lesser of¬ 
fense). Of such facts the Court must take judicial notice, be¬ 
cause they are too well known (both to the profession and the 
public) to be ignored. 

But it is also a fact of which the Court will take notice in 
justification of the practice: The prosecutor has his plead¬ 
ings in such form that he may secure such a conviction (if the 
case goes to trial) as the evidence justifies and he has the situ¬ 
ation so well in hand that he may admit his inability to secure 
a conviction on the greater offense and still be able to secure 
a conviction of the lesser embraced therein. Further than 
that, it has been the practice of the Court from time immemor¬ 
ial to hear all of the testimony in the cases in which nolle 
prosequis have been entered for greater offenses and informa¬ 
tions for lesser offenses have been filed and to inflict punish¬ 
ment in the light of all the facts consistent with the various 
maximum penalties for the respective offenses provided by law. 
It might be noted in the instant case that the average fines for 
driving on the wrong side of the street vary from $3.00 to $5.00 
and will not exceed the latter sum except under extraordinary 
circumstances. The Court took into consideration the fact 
that the defendant had been charged with driving while drunk 
when he was first called before the Court on the lesser charge. 
Consideration was given to the fact of the dismissal of the 
charge of driving while drunk (which, from the action of the 
Corporation Counsel in dismissing the charge, probably could 
not be proved) and the fine imposed was five times more than 
the average fine in such cases. 

The Court is of the opinion that these facts also should be 
taken into consideration in determining the existence of double 
jeopardy; otherwise a defendant might be induced by the 
action of the Government in reducing the charge to place him- 
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self in a situation that would ultimately result in a gross mis¬ 
carriage of justice. 

State v. Cooper, Supreme Court of New Jersey (quoted in 
part in Ex Parte Lange , United States Supreme Court Re¬ 
ports.) 


“In the case of Cooper v. The State, in the Supreme 
Court of New Jersey, the prisoner had been indicted, 
tried, and convicted for arson. While still in custody 
under this proceeding he was arraigned on an indict¬ 
ment for the murder of two persons who were in the 
house when it was burned. To this he pleaded the 
former conviction in bar, and the Supreme Court held 
it a good plea. It is to be observed that the punish¬ 
ment for arson could not technically extend either to 
life or limb; but the Supreme Court founded its argu¬ 
ment on the provision of the constitution of New 
Jersey, which embodies the precise language of the 
Federal Constitution. After referring to the common 
law maxim the court says: ‘The constitution of 
New Jersey declares this important principle in this 
form: ‘Nor shall any person be subject for the same 
offense to be twice put in jeopardy of life or limb.’ 
Our courts of justice would have recognized and acted 
upon it as one of the most valuable principles of the 
common law without any constitutional provisions. 
But the framers of our Constitution have thought it 
worthy of especial notice. And all who are conversant 
with courts of justice must be satisfied that this great 
principle forms one of the strong bulwarks of liberty 
* * * Upon this principle are founded the pleas of 
autrefois acquit and autrefois convict.’ ” 

* * * * 

“If the defendant could be tried and punished for 
both crimes, the record of conviction of the inferior 
offense would be good evidence to support that part 
of the second crime and we search in vain for any such 
principle in treatises upon the law of evidence. 

* * * * 

“It is the punishment that would legally follow the 
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second conviction which is the real danger guarded 
against by the Constitution.” 

* * * * 

“Here is a case where the State has thought proper 
to prosecute the offense in its mildest form and it is 
better that the residue of the offense go unpunished 
than, by sustaining a second indictment, to sanction 
a practice which might be rendered an instrument of 
oppression to the citizen. 

* * * * 

“As in civil cases, the law abhors a multiplicity of 
suits. It is yet more watchful in criminal cases that 
the Government shall not oppress the citizen by un¬ 
necessary prosecutions.” 

Bearing in mind the power of the prosecutor, as heretofore 
discussed, it would appear that in cases in which the prosecutor 
dismisses a higher charge and accepts a plea of guilty to a 
lesser one, that the Court is in honor bound to carry out the 
implied (if not express) agreement between the government 
and the defendant that the higher charge has been thereby 
finally disposed of. The orderly administration of justice re¬ 
quires that the Court shall see that faith is kept with the de¬ 
fendant, even if the prosecutor is not inclined to do so. 

The authorities bear out this conclusion. Thus in People 
v. Johnson, 22 N.E. (2d) 683; 372 Ill. 18 the Court said: 

“The People acting through their duly constituted 
authorties reached an agreement with the defendants 
at the time the motion was made to strike the indict¬ 
ment. In pursuance of this agreement the People ac¬ 
cepted S21.000. In view of these payments by the 
defendants the prosecuting officers are in honor bound 
to carry out the terms of their agreement. If the ad¬ 
ministrative and prosecuting agencies of the People 
fail to keep their legitimate agreements, public policy 
and the great ends of justice require the court to pre¬ 
vent such breaches of the faith.” (Emphasis 
supplied.) 
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If the prosecutor does not regard himself as in honor bound 
to carry out the agreement that established practice had 
created as a result of his conduct in dismissing the greater 
charge and substituting the lesser (for reasons satisfactory to 
the prosecutor), this Court feels in honor bound to compel 
him so to do. 

If this Court is in error in its conclusions, the case may be 
taken to the Appellate Court and, in this connection I quote 
the following from the memorandum opinion heretofore ren¬ 
dered in this case, denying the defendant’s plea in bar: 

“It might be added, however, that this Court would 
welcome further expression from our Court of Appeals 
on the precise point involved in respect to cases deal¬ 
ing with traffic and it is suggested that counsel for 
defendant, in his discretion, take steps looking to fur¬ 
ther expression on this proposition from that tri¬ 
bunal.” 

If this decision is reversed, the defendant may still be tried. 
If the opinion here expressed should be affirmed, there will 
be no necessity for further proceedings. 

I take this occasion to state that in no case that comes be¬ 
fore me for judicial determination will I be swayed by the 
clamor of the press nor by threats open or covert. As a great 
jurist once said: ‘'Fiat justitia ruat coelum.” If judges can be 
intimidated, let’s close our courts and lapse into barbarism.” 

Plea granted. 

(s) Hobart Newman, 

Judge , Police Court of the 
District of Columbia. 
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IN THE POLICE COURT OF THE 
DISTRICT OF COLUMBIA 

Information No. 501-335 
DISTRICT OF COLUMBIA, 
v. 

M. EDWARD BUCKLEY, JR., 

Defendant. 

BILL OF EXCEPTIONS 

Be it remember that this cause came on for hearing before 
the Honorable Hobart Newman, one of the Judges of the 
1 Police Court in and for the District of Columbia, holding Dis¬ 
trict of Columbia Traffic Branch of the Court, on the 20th 
day of June, 1941, for trial upon pending plea of ‘‘Not Guilty” 
presented in an information. No. 501,335, charging defendant 
with the operation of a certain motor vehicle in the District of 
Columbia on July 21, 1940, while under the influence of in- 
1 toxicating liquor, contrary to and in violation of an Act of 
Congress regulating traffic in the District of Columbia. At 
the time this cause came on for hearing before the said Judge 
Newman it had been certified thereto from the jury branch 
of the said Court after the defendant, M. Edward Buckley, Jr., 

1 had been permitted to withdraw a jury trial demand over the 
' objection of the District of Columbia. Upon the case being 
called before the said Judge Newman presiding in the said 
1 Traffic Branch, oral motion was made by defendant to the 
said Court to permit and allow him to withdraw the plea of 
1 “Not Guilty” entered by him in connection with his demand 
! for jury trial on May 20. 1941, the date of his arraignment to 
the information charging violation on July 21, 1940 of the 
said Act of Congress, in order that said defendant might orally 
renew a plea in bar theretofore made in writing. Said there¬ 
tofore filed written plea in bar alleged former jeopardy in that 
information No. 484,036, charging the same violation of an 
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Act of Congress which is charged in information No. 501,335, 
had been nolle prose quied on October 30, 1940 by an Assistant 
Corporation Counsel and the defendant arraigned on January 
13, 1941 to information No. 497.300, charging a violation on 
October 21, 1940 of one of the traffic regulations of the Dis¬ 
trict of Columbia (operating a motor vehicle and did fail to 
keep to the right of the center of the street), to which a plea 
of guilty was entered and judgment and sentence of S25.00 
fine was imposed by the said Judge Newman in the said Police 
Court. (It is conceded by the District of Columbia that the 
date alleged in said information No. 497,300, October 21, 1940, 
is erroneous and that the true and correct date on which said 
offense of operating a motor vehicle and failing to keep to the 
right of the center of the street occurred was July 21, 1940, 
the same date on which the violation of an Act of Congress was 
charged in information No. 4S4.036). Thereafter on March 
17,1941, defendant filed an amended plea in bar, copy of which 
is attached hereto as Exhibit “A”, and asked to be made a 
part of this Bill of Exceptions. To said amended plea in 
bar (Exhibit “A”) the District of Columbia filed a replication, 
a copy of which is attached hereto as Exhibit “B” and asked to 
be made a part of this Bill of Exceptions. Defendant filed a 
demurrer to the said replication, copy of which is attached 
hereto as Exhibit “C” and asked to be made a part of this 
Bill of Exceptions. Said demurrer to the replication was over¬ 
ruled. and it was further ordered that the case proceed to trial 
on its merits by Judge Neilson of the said Police Court, in a 
memorandum opnion, copy of which is attached hereto as 
Exhibit “D” and asked to be made a part of this Bill of Ex¬ 
ceptions. Said oral motion to withdraw said plea of “Not 
Guilty” and to permit and allow said defendant orally to re¬ 
new his plea in bar on the ground of former jeopardy, which 
said oral plea in bar was the same plea theretofore on May 1, 
1941, denied and overruled by Judge Neilson of said Police 
Court, was granted by the said Judge Newman on June 21, 
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1941. to which ruling the District of Columbia then and there 
in open Court noted an exception and announced its intention 
to apply to the Court of Appeals for the allowance of an ap¬ 
peal from the said ruling. Thereafter argument on the said 
oral plea in bar was had before the said Judge Newman on 
June 21. 1941. and on June 23, 1941. said Judge Newman sus¬ 
tained said plea in bar theretofore orally entered before him, 
being the same plea in bar theretofore denied, and handed 
down a written opinion, copy of which is attached hereto as 
Exhibit “E” and asked to be made a part of this Bill of Ex¬ 
ceptions. An exception was taken to the action of Judge 
Newman in sustaining said pica in bar in open Court and in 
open Court the District of Columbia then and there informed 
the Court of its intention to apply to the Court of Appeals 
for allowance of appeal. 

Whereupon, as all said exceptions were duly entered upon 
the minutes of the Court, and because the matters and things 
herein recited constitute exceptions taken by the District of 
Columbia to rulings of the Court on matters of law, and being 
reduced to writing, and in order to make the same a part of 
the record herein, which is hereby ordered, so that the District 
of Columbia may have this case reviewed on appeal, according 
to law, the District of Columbia, through its counsel, the 
Corporation Counsel and his assistants, moves the Court to 
sign and seal this its Bill of Exceptions, to have the same force 
and effect as if each and every one of the said exceptions had 
been separately signed and sealed, which motion is granted by 
the Court; and thereupon the District of Columbia tenders 
this, its Bill of Exceptions, and requests the Court to sign and 
seal the same, which is accordingly done nunc pro tunc, this 
2Sth day of June, 1941. 

(s) Hobart Newman, 

Judge. 

Service of copy of the foregoing is acknowledged this 2Sth 
day of June, 1941. 





(s) M. Edward Buckley, Jr. per B.V.P. 
note: Exhibits of the Bill of Exceptions, “A”, “B”, “C”, 
“D”, and “E”, comprising, respectively, Amended Plea in Bar, 
Replication. Defendant’s Demurrer thereto, opinion of Judge 
Xeilson, and opinion of Judge Newman, are printed separately 
in appellant’s appendix. 
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BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

In order to complete the facts necessary to the determin¬ 
ation of the case it should be added: 

In it stated in Judge Newman’s opinion (Appendix to 
Government’s brief, p. 19): “On January 25,1941, the Cor¬ 
poration Counsel filed a new information against the de- 
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fendant, again charging him with driving while intoxicated, 
which said charge, it is conceded, is the same as that for 
which the defendant was charged on July 22, 1940, and 
which said former charge the Corporation Counsel nol- 
prossed. It is also conceded that the charge of driving on 
the wrong side of the street, to which the defendant pleaded 
guiltv, occurred at the same time at which the defendant 
was charged with driving while intoxicated.” (Emphasis 
supplied.) 

| SUMMARY OF ARGUMENT. 

I. The court did not err in hearing appellee’s motion for 
a rehearing of his plea of former jeopardy because such 
motion was not in writing. The rules of the Police Court 
do not make a written motion mandatory, but leave such 
matter to the sound discretion of the trial judge. Assum¬ 
ing, however, that the action of the trial court was in error, 
the error is purely technical and should be disregarded pur¬ 
suant to the Act of Mar. 3,1911, 36 Stat. L. 1163, as amend¬ 
ed (28 U. S. C. Sec. 391). 

II. The court did not err in failing to follow the decision 
of a judge of a co-ordinate branch of the court, who had 
previously held the plea of former jeopardy unavailable to 
the appellee. The statute (Code of Law for the District 
of Columbia, T. 18 Sec. 151), providing that the act of one 
judge shall be the act of the court was enacted merely for 
the purpose of permitting the holding of separate sessions 
of the court, without requiring the presence or the concur¬ 
rence of a majority of the judges in a particular decision. 
When it appears that a prior ruling of the judge of a co¬ 
ordinate court is of such a character that it will not be fol¬ 
lowed after all the testimony in the case has been heard, 
or that it will be reversed on appeal, it is the duty of the 
trial court to refuse to concur therein. 

III. The court did not err in sustaining the plea of for¬ 
mer jeopardy. A single cause of action consisting of the 
continuous operation of an automobile cannot be split into 
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a multiplicity of offenses, when the splitting of such causes^ 
would result in gross injustice to the accused and would re¬ 
sult in persecution rather than prosecution. There is spe¬ 
cific authority for holding that when the defendant is 
charged with speeding, and driving while drunk, a prose¬ 
cution on the former charges precludes the government 
from prosecuting on the latter. If all of the facts are be¬ 
fore the prosecutor at the time action is initiated, he has 
an option as to the charges to be brought, and a failure to 
bring action other than that initiated is a waiver of other 
charges involved in the same act. 

IV. The court did not err in recognizing the agreement 
(express or implied) with the government that the charge 
of driving while intoxicated would be dismissed upon a 
plea of guilty to a lesser offense. The prosecutor is pri¬ 
marily charged with what charges, if any shall be brought, 
and whether such charges shall be prosecuted. He is the 
sole judge as to the initiation of action and its continuance; 
the court has no power with respect to either. Public rec¬ 
ords disclose hundreds of cases in which the prosecutor lias 
accepted a plea of guilty to a lesser offense. To hold that 
such persons may be thereafter held to answer for the 
greater would be a perversion of justice. The prosecutor, 
in the light of indicated statistics, and on principles of 
common justice, should be held to his agreements. 

ARGUMENT. 

I. 

The Court did Not Err in Hearing Appellee’s Motion for a 
Rehearing on His Plea of Former Jeopardy because 
such Motion was Not in Writing. 

The rule of the police court cited by the government 
(p. 6 of Government’s brief) is not mandatory. The judge 
by special order may proceed to a hearing on the motion, 
whether the motion be oral or in writing. The fact that 
the judge heard the motion is evidence that he had ordered 
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a hearing thereon, thereby waiving the necessity for a 
writing. 

The Act of Mar. 3, 1911, 36 St. L. 1163, as amended, 28 
U. S. C. 391, provides: 

u* * # Q n h ear i n g. 0 f an y appeal # * in any 

case, civil or criminal, the court shall give judgment 
after an examination of the entire record before the 
court, without regard to technical errors, defects or 
exceptions which do not affect the substantial rights of 
the parties.” 

The counsel for the government was apprised of the fact 
that the appellee’s defense (among others) was that of 
former jeopardy. The government was prepared to, and 
did, argue that question on the first hearing. On the sec¬ 
ond hearing the government not only had the advantage of 
its previous preparation, but of the extended opinion of 
the judge who heard the first motion. 

It is respectfully submitted that if the judge erred in 
hearing the matter now before the court, in that he failed 
to require the motion to be submitted in writing, the error 
was technical and did not affect the substantial rights of 
the parties. 


II. 

The Court did Not Err in Failing to Follow the Decision 
by a Judge of a Co-ordinate Court Who Had Previously 
Held the Plea of Former Jeopardy Unavailable to the 
Appellee. 

The Government’s brief cites the Court to section 44 of 
the District Code (1901), section 151 of Title 18 of the 
Code of Laws for the District of Columbia, as follows:— 

“* * * The judges shall have power to make rules 
for the apportionment of business between them and 
the act of each judge respecting the business of the 
i court shall be deemed and taken to be the act of the 
court * * *” 
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It is contended that by virtue of this provision the de¬ 
cision on the first hearing precluded the reconsideration 
thereof by another judge of the same court, to whom the 
case had been referred for hearing on the merits. 

The argument overlooks the obvious purpose for which 
the legislation was enacted. The clear meaning of the 
language is set out in the opinion of Judge Newman (pp. 
20-21 of the Appendix to Appellant’s brief), wherein he 
said: 

“It is argued that this provision of the Act creating 
the Police Court requires me to sustain the previous 
ruling and that by virtue of it, each ruling by each 
judge becomes binding automatically upon all. 

“Precedent * * * does not justify the Government’s 
conclusion. Section 151 of Title 18 creates ‘The Police 
Court of the District’, consisting of an indicated num¬ 
ber of judges; section 152 fixes (in part) the jusisdic- 
tion of ‘said court’. Throughout the statute, the pow¬ 
ers granted are vested in ‘the court’. 

“If it were not for the language quoted above, no 
session of the Court could be held unless all or a ma¬ 
jority of the judges were present and no judgment of 
the Court would be final unless concurred in by a ma¬ 
jority of the judges. * * * It is permissible, how¬ 
ever, by specific statutory provision, to authorize the 
holding of court sessions with less than a majority 
present and to render judgments concurred in by less 
than a majority, giving to such sessions and judgments 
legal effect and keeping them from being a nullity. The 
quoted language, therefore, simply means that sepa¬ 
rate sessions of the Police Court may be held, presided 
over by a single judge, and that his action shall be 
deemed the action of the Court until appropriately 
questioned.” 

The action was questioned when the case came up for¬ 
bearing the second time. At that time, the case had been 
assigned for trial—and the primary obligation to correctly 
determine the case rested on the then trial judge. It would 
be an extraordinary situation if the trial judge were pre¬ 
cluded from reversing a previous ruling when, at the out- 
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set of the case it was apparent that it would be necessary 
to dismiss the case at its conclusion, or that it would be 
reversed on appeal. 

The case of Commercial Union of America, Inc. v. Anglo- 
Soyth American Bank, Ltd., 10 Fed. (2d) 937, relied on by 
the Government as supporting its contention, recognizes 
the right of the trial justice to refuse to follow previous 
rulings and that he should depart from them “under extra¬ 
ordinary circumstances ’ \ 

The right to over-rule previous decisions in the case by 
judges of a co-ordinate court is recognized in Blossfield v. 
Pacific Tank and Pipe Co., 15 Fed. (2d) 889, wherein the 
Court points out the fact that when it is apparent that the 
case must be dismissed on final hearing, or that the case 
will be reversed on appeal, it is not only the right but the 
duty of the trial judge to decline to follow the previous rul¬ 
ing at the very outset of the case. 

It is a matter of common knowledge to those experienced 
in the trial of cases that when a case is called for trial on 
its merits, the trial judge may refuse to be bound by the 
rulipg on demurrer made by another judge at an earlier 
hearing. If a declaration or indictment be clearly faulty, 
common sense would indicate the folly of wasting the time 
of the court, of counsel and of the parties (to say nothing 
of the expense involved) in hearing testimony to no end. 

In Gonled v. United States. 255 U. S. 298, 65 L. ed. 647, 
the right of the Court so to act is clearly recognized: 

“Where in the progress of a criminal trial, it be¬ 
comes probable that there has been an unconstitutional 
seizure of papers of the accused, it is the duty of the 
trial court to entertain an objection to their admission 
in evidence against him or a motion for their exclusion 
arid to decide the question as then presented, even 
where a motion to return the papers has been denied 
before trial by another judge >> . (emphasis supplied). 

A careful reading of the cases cited by the Government 
will disclose that in no instance was it apparent that the 
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original judgment was manifestly erroneous or that it 
would or should be reversed on appeal. It will also show 
that the language used by the courts in practically every 
instance went to the propriety of a judge of a co-ordinate 
court reviewing previous decisions in the case, and not to 
the power of the trial judge so to do. 

m. 

The Court did Not Err in Sustaining the Plea of 
Former Jeopardy. 

The question under this head was summarized in the 
opinion before the court for review (p. 22 of the Appendix 
to the Government’s Brief): 

“The legal question then comes to this: ‘Is a former 
conviction for the offense of driving on the wrong 
side of the street a bar to subsequent prosecution for 
the offense of driving while under the influence of in¬ 
toxicating liquor, where both offenses arise out of the 
same transaction?’ ” 

In Trawick v. City of Birmingham, 23 Ala. A. 308, 125 
So. 211, decided in 1929, the defendant was charged with 
speeding and convicted. Thereafter he was charged with 
having been intoxicated on the same occasion. A plea of 
former jeopardy was sustained by the appellate court. In 
the course of its opinion the court said: 

“The driving of this automobile by this defendant 
while he was intoxicated and the driving of the auto¬ 
mobile by the defendant at an unlawful rate (speed¬ 
ing) were, though separate and distinct offenses, vio¬ 
lations of separate and distinct ordinances, the out¬ 
growth of one act. While, as argued by counsel, one 
might be guilty of driving while intoxicated and yet 
drive in a lawful manner, or might drive at a reckless 
rate of speed and still be sober, still the fact persists 
that they arose out of the same act. To permit the 
splitting of the one act into two offenses would be no 
different from allowing one to be prosecuted twice for 
firing one shot that killed two persons, or killed one 
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and wounded another; or where the one act of intro¬ 
ducing a file into a prison brought about the escape 
i of two prisoners; or where one person had at the same 
time in his possession two receptacles each contain¬ 
ing prohibited liquor. Indeed, it is conceivable, and 
quite probable, that this appellant violated, in addi¬ 
tion to the ordinances noted, other ordinances having 
to do with traffic regulations.” 

The same ruling was followed in Landers v. State, 26 Ala. 
App. 506, 162 So. 550, decided in 1935. In that case the 
defendant was charged in two counts, first: driving while 
intoxicated, and, second: driving “carelessly and heedlessly 
in wilful or wanton disregard of the rights or safety of 
others, or without due caution and circumspection and at 
a speed or in a manner so as to endanger” persons or prop¬ 
erty. 

The testimony indicated that both charges grew out of 
the same transaction. The jury convicted the defendant 
on both counts, after the court had refused to charge the 
jury: “You cannot find defendant guilty under both 
counts of the complaint”. The court’s refusal so to charge 
was held error on appeal—the appellate court saying: 

i “It has long been the rule of Alabama courts that, 
where an indictment, information or affidavit, in a 
criminal case contains several counts arising out of the 
same offense, a verdict of the jury finding "the defend¬ 
ant guilty on one of the counts operates as an acquittal 
as to the other counts, (and cases cited). 

“What we have written above being true, and it be¬ 
ing the law that ‘one single transaction or state of 
facts cannot be so split up as to convict the defendant 
iof several separate and distinct offenses’ (citation) 
it becomes apparent that appellant was entitled to 
have given at his request written charge 2 quoted 
above ’ ’. 

The foregoing cases are directly in point. The Govern¬ 
ment cites cases to the contrary. Modern justice is now 
engaged in weeding out and over-ruling outmoded decis¬ 
ions. Neither a multiplicity of decisions on a particular 
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subject, nor their antiquity, is indication that the cases are 
fundamentally right, or that they should be followed. One 
case to the contrary today may (and should) turn the 
stream of justice into a more enlightened course. 

Even the lack of precedents can be overcome by this 
Court creating them. This thought was expressed by Mr. 
Justice Walter J. Lindley in the course of his unreported 
opinion (but which is a part of the record in the case) in 
United States v. General Motor Corporation, et al., (re*- 
ported on appeal in 121 Fed. (2d) 376): 

“I observed in a late opinion of the Supreme Court 
of the United States that one of the justices recently 
appointed expressly said that the court had been re¬ 
constructed. The fair implication of that opinion, as 
1 read it, is that precedents may be of little avail and 
lack no bar”. 

This court is called upon to decide just how far one con¬ 
tinuous act may be split up into many separate offenses. 
There must be some limit to the governmental power in this 
respect. 

In the course of continuously driving an automobile down 
one street, the defendant may exceed the speed limit, then 
slow down, then resume his former speed; on several oc¬ 
casions he may go slightly to the wrong side of the road. 
The question is; to what extent can the government take 
each of these violations as a separate offense—return an 
information in many counts, including, perchance, addi¬ 
tional charges of driving while drunk and reckless driving 
—and secure convictions on all the charges preferred? If 
the answer be in the affirmative, and the full penalty of 
the law is imposed in each instance, with sentences to run 
consecutively, the defendant might spend the rest of his 
life imprisoned—all for one continuous drive in one city 
block. This cannot be a modem concept of justice. 

If the prosecutor has all the facts before him, as in 
this case, it would seem that in justice to the defendant, 
the prosecutor should prefer charges for all known of- 
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fenses growing out of the same transaction — or that 
charges not preferred could not again be prosecuted. 

The government refers (p. 10) to Hopkins v. U. S., 4 App. 
D. C. 430. In that case a charge of assault was preferred 
at a time when the victim was still alive—at which time no 
other charge could be brought. The government had no 
election. Later the victim died—and the defendant was 
thep charged with murder. The court held that there was 
no former jeopardy because of the lack of power in the 
government to prosecute for the offense of murder at the 
time the first prosecution was initiated. 

In the instant case, the government had all of the facts 
before it and elected to proceed on the charge of driving 
on tjie wrong side of the street. In so doing, the govern¬ 
ment should be held to have waived its right to prosecute 
for other offenses (if any) committed at the same time as 
a part of the same continuous transaction. 


IV. 

The Court did Not Err in Recognizing the Agreement (Ex¬ 
press or Implied) with the Government that the Charge 
of Driving While Intoxicated Would be Dismissed 
Upon a Plea of Guilty to Driving on the Wrong Side 
of the Road, the Lesser Offense Embraced Therein. 

The third and fourth points of appellee’s argument run 
together in many instances, and in part overlap. 

Judge Newman’s opinion (appendix to Appellant’s brief 
p. 27) takes into consideration the fact that it is within the 
power of the prosecutor to determine the charge to be pre¬ 
ferred, the necessity for the further prosecution of the 
case, the substitution of lesser charges (with or without an 
agreement between the prosecutor and the accused). He 
held that express or implied agreements between the pros¬ 
ecutor (representing, as he does, the power and authority 
of the government) and the accused, for the withdrawal 
of a higher charge for a plea of guilty to the lesser charges, 
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requires the court to carry out such agreement, even if 
the prosecutor refuses to do so. 

With respect to any agreement between the government 
and the accused as to the withdrawal of the higher, and the 
substitution of the lesser, charge, reference is made to the 
opinion of Judge Newman (Appellant’s Appendix p. 27), 
which should be considered by the court as a part of the 
record under the Act of Congress of March 3, 1911, c. 231, 
sec. 269, 36 Stat. L. 1163, as amended; Title 28, sec. 391 
U. S. C.), requiring the court to determine the case “after 
an examination of the entire record before the court”. 

In West Virginia v. Ward , 112 W. Va. 522, 165 S. E. S03, 
85 A. L. R. 1175 the defendant was indicted in 14 counts 
for violations of the banking laws. It was agreed between 
the State and his counsel that (subject to the approval of 
the court) the defendant might plead guilty to one count 
and that the others would be nolled. The court approved 
the agreement, accepted a plea of guilty on the first count, 
sentenced the defendant thereunder, and the other counts 
were dismissed. After the defendant had served his term, 
the attorney general caused him to be re-indicted under 
the other 13 counts. A demurrer to a special plea was sus¬ 
tained by the trial court—and the ruling was reversed on 
appeal. 

In the course of its opinion, the appellate court calls at¬ 
tention to the fact that the attorney general in England 
had the sole power to enter a nolle prosequi “by virtue of 
the office and the law” in the absence of a statute to the 
contrary. 

There are no statutes in force in the District of Columbia 
requiring the approval of the court to the entry of a nolle— 
and the prosecutor’s judgment, on the necessity for the 
entry must be taken as final. There is, therefore, no merit 
to the contention of the author of the note in 85 A. L. R. 
1177 (cited in the government’s brief on page 20) that: 

“• * * The fact that the agreement was approved by 
the trial court is, of course, of vital importance. 


12 


“It does not appear in any of the other cases which 
have been found, that the trial court had sanctioned 
the agreement in question”. 

If the government’s contention be correct, how can the 
sanction of the court give greater weight to an act which 
only the prosecutor has the undisputed right to do? 

In People v. Johnson, 372 Ill. 18, 22 N. E. 683 the court 
said: 

“The People acting through their duly constituted 
authorities reached an agreement with the defendants 
at the time the motion was made to strike the indict¬ 
ment. In pursuance of this agreement the People ac¬ 
cepted $21,000. In view of these payments by the 
defendants the prosecuting officers are in honor bound 
to carry out the terms of their agreement. If the ad¬ 
ministrative and prosecuting agencies of the People 
fail to keep their legitimate agreements , public policy 
rnd the great ends of justice require the court to pre¬ 
vent such breaches of the faith.” (Emphasis sup¬ 
plied.) 

If such agreements, express or implied, are not kept, the 
administration of justice would be seriously hampered, the 
prosecutor’s office brought into a position where its solemn 
promises would be treated as worthless, and the public 
faith in the entire judicial system undermined. Must the 
prosecutor be compelled to resort to a subterfuge in order 
to keep his agreements in respect to the entry of a nolle 
prosequi—namely, to call the case, have a jury impanelled, 
call a witness, have him sworn—and then enter the nolle? 
Such a procedure would result in jeopardy. Is it not more 
consonant with principles of common justice to support the 
original action of the prosecutor in dismissing the higher 
charge and accepting a plea of guilty to the lesser? 

A decision refusing to uphold the prosecutor’s power to 
accept a plea of guilty to a lesser offense would have far 
reaching consequences. 

The records of the Police Court of the District of Colum¬ 
bia are public records, of which this court may take judi- 
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cial notice. Those records disclose that, as far as drunken 
driving cases are concerned: 

In 1940 in cases where defendant was imprisoned 
pending trial: 

163 were arrests 

50 cases had no prosecution or had charges entered 
for lesser offenses. 

In 1940 in cases in which defendant gave bond: 

21S arrests 

129 altered to lesser offenses. 

In 1941 through Sept. 22 (imprisonment pending 
trial): 

152 arrests 

22 altered to lesser offenses, or no charge. 

In 1941 through Sept. 22, (released on bond): 

33 arrests 

31 in which no papers were filed, were nolled or re¬ 
duced to lesser offenses. 

It would, therefore, appear from this record that there 
are now in the District of Columbia some 233 persons who 
may, at the caprice of the prosecutor, be arrested and 
charged with drunken driving, notwithstanding the fact that 
charges against them have been nolled, or that they pleaded 
guilty to, or were convicted of, lesser offenses, and have 
paid their fines or served their sentences, or both, as a result 
of an express or implied agreement with the prosecutor 
as to what, under his oath, he regarded the particular 
course to best subserve the enforcement of law. 

On this showing, is not the prosecutor bound to keep 
faith—and if he does not, is it not the bounden duty of this 
court to compel him so to do? 
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CONCLUSION. 

The concluding paragraphs of the opinions in the court 
below are identic, namely: 

“It might be added, however, that this Court would 
welcome further expression from our Court of Appeals 
on the precise point involved in respect to cases deal¬ 
ing with traffic, and it is suggested that counsel for de¬ 
fendant, in his discretion, take steps looking to further 
expression on this proposition from that tribunal.” 

It is respectfully submitted that the court below should 
not be instructed as to matters of procedure at the expense 
of the substantial rights of the appellee — and that the 
judgment below should be affirmed. 

M. Edward Buckley, Jr., 

Pro se. 

406 5th St., N. W., 
Washington, D. C. 




